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Applicable Law - Article 13 EIR

6.10 Article 13 EIR: Avoidance, Avoidability and Voidness
(Thomas Pfeiffer)

6.10.1 General Questions

Article 13 EIR further qualifies Article 4(2)(m) EIR.!® In the case law of the ECJ,
Article 13 EIR has only played a role to the extent to which this provision may be
considered as an argument for the position that avoidance actions fall into the scope
of Article 1 EIR!’ Like other provisions of the EIR, its Article 13 raises certain
qualification issues; e. g., the powers of the administrator need to be delineated from
cases in which an avoidance action has to be filed in a court.!”® Other controversies
relate to the question of whether the scope of Article 13 EIR only covers specific
means or remedies relating to avoidance or voidness based on insolvency law'®, or
whether it covers all cases of avoidance or voidness including those based on general
private law, e.g. in case of illegality, immorality or mistake.?”® However, these
questions do not seem to give rise to any serious problems or to requests for a reform.

6.10.2 Need for an Abolishment or Limitation of Article 13 EIR?

6.10.2.1 Legitimate Expectations of the Parties

More important issues relate to the rationale and the functioning of this provi-
sion. In this respect, the national reports reflect the general state of the debate
concerning Article 13 EIR:

Several national reports emphasize that Article 13 EIR is necessary (and the best
option) in order to protect legitimate expectations of the parties with regard to the
legal regime applicable to their legal relationship.?®! With regard to its effects,
Article 13 EIR is considered to be successful in upholding creditor’s legitimate
interests.?*? In general, it is therefore fair to say that Article 13 EIR indeed serves a
legitimate purpose.

Concerning the legitimate expectations of the parties, it has been submitted by the
critics of Article 13 EIR that, under Articles 3 and 4 EIR, the applicable insolvency
law is determined by the COMI, which is also a foreseeable standard in itself so that it
is not necessary to also refer to the lex causae.’> However, this position is not in line
with general private international law experience with regard to contracts: One of the
most important justifications for permitting choice of law agreements between the
parties is that there is, firstly, an urgent and legitimate interest of the parties to have
undoubted certainty with regard to the applicable contract law regime and that,

196 ECJ, case C-339/07, Seagon./.Deko Marty, Opinion AG Colomer, 16 October 2008, para. 13.

197 See the reference to Article 13 IR in ECJ, case C-339/07, Seagon./.Deko Marty, Opinion AG
Colomer, 16 October 2008, para. 13.

198 Austrian Report, Q. 13.

19 Ttalian Report Q. 24.

200 Austrian, Cyprus, Dutch, French, Greek, Lithuanian, Romanian and Spanish Reports, Q. 24.
In Germany, the issue is controversial, German Report, Q. 24; UK Report, Q. 24, says, the right
answer is unclear.

201 Belgium Report, Q. 24; Spanish Report, Q. 24. The Estonian, Latvian and Romanian Reports,
Q. 24, state that no problems were experienced with Article 13 EIR.

202 E. g UK Report, Q. 24.

203 Dutch Report Q. 24; however, practical problems have not been reported.
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secondly, statutory conflicts provisions always leave a certain degree of doubt as to
the determination of the applicable law. In order to avoid these uncertainties,
permitting a contractual choice of law is appropriate.?®* Moreover, the debtor may
legitimately change its COMI after a contract has been concluded.

Seen against the background of this discussion, the standard of predictability based
on the COM], even if improved in the course of a reform of Article 3 EIR, cannot
adequately meet the needs of contract law as regards legal certainty.?*> The same is
the case in relation to possible grounds for avoidance or voidness if there was no
additional safeguard providing for a reliable standard for grounds of avoidance.

6.10.2.2 Complexity of the Provision?

Others complain about the complexity caused by Article 13 EIR and its require-
ment that an obligation can be avoided under the lex concursus as well as the lex
causae in particular because it is more difficult for an administrator to determine
the avoidability under a foreign lex causae in comparison to the applicable
insolvency law.2% However, the argument of complexity is only convincing to a
very limited extent. Firstly, it should be noted that the position in favor of
abolishment seems to be advocated mainly by those who desire an improvement
of their legal position. To be sure, it would indeed be easier (and, in some cases,
more fruitful) for administrators to pursue avoidance or claw-back claims if only
the lex concursus applied and Article 13 EIR did not exist, since, under such a
hypothesis, they would only have to consider one set of legal rules. In spite of these
burdens, it may be said from a more neutral position that it is more complicated,
but not uncommon, in international cases for more than one national law to have
to be considered. In this respect, Article 13 EIR requires nothing more than what is
rather usual in international cases, which is the need to take more than one law into
account, i.e. all those laws closely related to a case. According to the General
Reporter’s practical experience based on a considerable number of expert reports in
cross-border avoidance cases, considering a second legal regime does not raise
insurmountable difficulties.??”

6.10.2.3 Fraudulent Manipulations?

Furthermore, it is argued that there is no sufficient safeguard against fraudulent
manipulations of the law applicable under Article 13 EIR, since the parties may,
for instance, include a choice of law clause in their contract and choose a law
which states requirements for avoidance actions that are difficult to meet.?% It is
of course correct that the parties would try to choose a law which is favorable to
their needs and interests. Yet, it is hardly realistic and is not in line with general
experience from international contract law that this is motivated by the content of

204 E g Thomas Pfeiffer, Handbuch der Handelsgeschifte (1999), § 21, para. 4, p. 900.

205 Consequently, the Dutch Report, Q. 24, argues that there is a risk but that this risk should be
considered to be bearable.

206 The UK Report, Q. 24, refers to statements of British barristers to that effect; the Austrian
Report, Q. 24, mentions a statement of one administrator in that sense; according to the German
Report, Q. 24, about 50 % of the interview partners wish to have this provision abolished; however,
opinions are split.

207 See also Slovenian Report, Q. 24.

208 German Report, Q. 24.
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possible avoidance claims in case one party should become insolvent. That is in
line with general practice under Article 3 Rome I Regulation: A contractual choice
of law cannot be considered to be fraudulent or invalid just because it refers to a
law that may impede avoidance claims.?%

6.10.2.4 The Proposal to Protect against Changes of the COMI Only

It has also been argued that there was only a need for safeguarding against
manipulations or changes of the COMIL2!° However, this implies that a present or
improved definition of the COMI could provide for the same degree of predict-
ability of the applicable law as the choice of law with regard to contract law, which
is not the case.

6.10.2.5 Result

In summary, it is not advisable to abolish or limit the reference to the lex causae
standard provided for by Article 13 EIR.

6.10.3 Need for an Extension?

At the occasion of the Heidelberg conference, it was discussed whether the
“negative” reference to the lex causae in Article 13 EIR should be amended so that
it could also positively justify an avoidance. Indeed, such an extension of
Article 13 EIR would not contradict any expectations of the parties with regard
to the existence and stability of their legal relationship. However, such an
amendment of Article 13 EIR would mean that the lex causae would positively
and negatively determine questions of avoidance. As a consequence, Arti-
cle 4(2)(m) EIR became irrelevant so that only the lex causae would determine
questions of avoidance. Such a change has not been advocated by any of the
national reports. It would potentially result in the application of a great number of
different avoidance laws, which rendered avoidance more complicated for an
administrator. One might argue that an administrator already bears the burden
of considering all these laws with regard to their negative effect under Article 13
EIR. However, there is still a difference between the present situation and a
general (positive and negative) reference to the lex causae. Under the present
system, the administrator only has to state the requirements for avoidance based
on the lex consursus and may wait and see whether any debtor of a claw-back
claim will raise objections based on Article 13 EIR. As conceded above, this is
more burdensome than solely applying the lex concursus. However, it is still more
appropriate with regard to the practical needs of an effective insolvency adminis-
tration than a sole reference to the lex causae. It therefore seems that a general
reference to the lex causae (positively and negatively) is not advisable.

In summary, the General Reporter does not recommend any changes with regard
to Article 13 EIR.

209 E. g. Austrian Report, Q. 24; French Report, Q. 24.
210 INSOL-Europe proposals, p. 59 et segs.
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