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Tübingen, 1998.
Bufford, Samuel L. .......... International Insolvency Case Venue in the European Union: The Parmalat and

Daisytek Controversies, in: Columbia Journal of European Law 12 (2006), 429.
Bufford, Samuel L. .......... Revision of the European Union Regulation on Insolvency Proceedings –

Recommendations, in: IILR 2012, 341.

XVII



Reemers Publishing Services GmbH
O:/Beck/978-3-406-65501-2/3d/04_Bibliography.3d from 26.11.2013 08:35:52

3B2 9.1.580; Page size: 160.00mm � 240.00mm

Burrow, Alistair ............... European Insolvency Regulation – Publication and Registration Requirements,
<http://www.insol-europe.org/technical-content/eir-articles-21–22/>.

Calbacho Losada,
Fernando ...........................

La homologación judicial de los acuerdos de refinanciación, in: Actualidad
jurı́dica Urı́a Menéndez 2011, 180.

Carballo Pin~eiro, Laura . La Vis attractiva concursus nel diritto concorsuale europeo, in: Il Diritto
fallimentare e delle società commerciali 2010, 360.

Chan Ho, Look ................ A Teleological Application of the EC Insolvency Regulation: European Commis-
sion v AMI Semiconductor Belgium, International Corporate Rescue 2 (2005)
137 = http://papers.ssrn.com/sol3/papers.cfm?abstract_id=854525.

Cherubini, Giorgio .......... Italian-French Cross-border protocol, in: Eurofenix, Summer 2011, 32.
Chiper, Ioan...................... The Romanian Insolvency Publication Requirements under Article 21

and Article 22 of the European Insolvency Regulation, <http://www.insol-
europe.org/technical-content/eir-articles-21-22/>.

Coleton, Adrienne............ Banking Insolvency Regimes and Cross Border Banks-Complexities and
Conflicts: Is the Current European Insolvency Framework Efficient and
Robust Enough to Effectively Resolve Cross-Border Banks, Can There be a
One Size Fits all Solution?, in: J.I.B.L.R. 27 (2012), 63.

Corno, Giorgio ................. EIR and Italian Rules Governing the Lodging, Verification and Admission of
Claims. Theory and Italian Practice, IILR 2012, 197.

Csia, Laszlo ....................... The Hungarian Insolvency Publication Requirements under Article 21
and Article 22 of the European Insolvency Regulation, < http://www.insol-
europe.org/technical-content/eir-articles-21-22/>.

Dammann, Reinhard/de
Germay, Lucie ..................
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Geburtstag, Tübingen, 1998.
Cited: Flessner, in: Festschrift Drobnis (1998)

Fletcher, Ian...................... The Law of Insolvency, London, 4th ed. 2009.
Fletcher, Ian/Wessels,
Bob......................................

Global Principles for Cooperation in International Insolvency Cases, in: IILR
2012, (to be published).

Fuchs, Lydia...................... Rechtsprechung des OGH zur EuEheVO, zur EuFamVO und zur EuInsVO,
in: ecolex 2005, 901.

Fuchs, Lydia...................... Einzelanfechtungsbefugnis des Absonderungsgläubigers (dt Arrestpfand-
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Laukemann, Björn .......... Note on BGH, Beschluss v. 29.5.2008 – IX ZB 102/07, in: JZ 2009, 636.
Laukemann, Björn .......... Rechtshängigkeit im europäischen Insolvenzrecht, in: RIW 2005, 104.
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Mankowski, Peter ............ Grenzüberschreitender Umzug und das center of main interests im europä-
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ment 1346/2000? (February 2011),
http://www.univ-paris1.fr/fileadmin/diplome_M2OFIS/Articles/La_sauvegarde_
financiere_acceleree_FINAL.pdf.

Mevorach, Irit .................. The Road to a Suitable and Comprehensive Global Approach to Insolvencies
Within Multinational Corporate Groups, in: 15 Norton Journal of Bankruptcy
Law and Practice (October 2006), 5 Art. 1.

Mevorach, Irit .................. Insolvency within Multinational Enterprise Groups, Oxford, 2009.
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Reinhart, Stefan ............... Die Überarbeitung der EuInsVO, in: NZI 2012, 304.
Ries, Stephan .................... Zersplitterung statt Rechtsvereinheitlichung – Warum vergisst der gemein-
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natürlicher Personen, in: NZI 2012, 689.

Schmitz, Jan...................... Dingliche Mobiliarsicherheiten im internationalen Insolvenzrecht, Baden-
Baden, 2011.

Schnepp, Winfried/
Janzen, Dorothée .............

Rückversicherung: Wirken Solvent Schemes auf deutsche Vertragsbestände,
in: VW 2007, 1057.
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rechts, Entscheidung des Europäischen Gerichtshofs vom 2. Mai 2006, in:
ZEuP 2007, 1137.

Thole, Christoph .............. Gläubigerschutz durch Insolvenzrecht, Tübingen, 2010.
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in: KTS 2004, 291.

United Nations
Commission on
International Trade
Law, Working Group V
(Insolvency Law)..............

Thirty-eighth session, New York, 19–23 April 2010: UNCITRAL Legislative
Guide on Insolvency Law, Part three, Treatment of enterprise groups in
insolvency
http://daccess-dds-ny.un.org/doc/UNDOC/LTD/V10/509/43/PDF/V1050
943.pdf?OpenElement.

Vallender, Heinz .............. Gefahren für den Insolvenzstandort Deutschland, in: NZI 2007, 129.
Vallender, Heinz .............. Der Weg zur Entschuldung in England wird steiniger – Die Entscheidung des

High Court of Justice in Bankruptcy v. 10.6.2009 in Re Vitus Anton Mitten-
fellner, Case-Nr. 10421 of 2008, in: VIA 2011, 17.

Vallender, Heinz .............. Re The Snitch Group of Companies and Högsta Domstolen, eurofenix Spring
2010, 38.

Vallens, Jean-Luc ............. Nullités de la période suspecte: l’action relève de la competence de l’Etat où la
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2006.
Cited: Willemer, Vis attractiva concursus (2006)

Wimmer, Klaus................ Frankfurter Kommentar zur Insolvenzordnung, Cologne, 6th ed. 2011.
Wright, David/Fenwick,
Sam.....................................

Bankruptcy tourism – what it is, how it works and how creditors can fight
back, in: IILR 2012, 45.

Zacaroli, Antony.............. The Powers of Administrators under Schedule B1 Prior to the Creditors
Meeting – Transbus International Limited, in: 1 Int. Corp.Resc. 2004, 208.

Bibliography

XXVIII



Reemers Publishing Services GmbH
O:/Beck/978-3-406-65501-2/3d/05_List of Abbreviations.3d from 26.11.2013 08:36:44

3B2 9.1.580; Page size: 160.00mm � 240.00mm

List of Abbreviations

AB ........................... Aktiebolag (Swedish limited company on shares)
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CAO ........................ Collectieve arbeidsovereenkomsten (Bargaining agreement under Belgian law)
CDIP ....................... Code du droit international privé (Belgian Code on Private International Law)
cf. ............................. confer
Ch. ........................... Law Reports, Chancery Division
Ch. Com. ............... Chambre commerciale de la Cour de Cassation
C.L.J. ....................... Cambridge Law Journal
COMI ..................... Centre of the debtor’s main interests (Art. 3 (1) EIR)
Comp. Law ............ Company Lawyer (British legal journal)
CVA ........................ Company Voluntary Arrangement
DAOR .................... Le droit des affaires – het ondernemingsrecht (Belgian legal journal)
DEE ......................... DNkaio EpiwEirMsEon & EtairiTn (Dikaio Epixeiriseon kai Etairion, Greek legal

journal)
DIP .......................... Debtor-in-possession proceedings (Eigenverwaltung)
DStR ....................... Deutsches Steuerrecht (German legal journal)
DZWIR .................. Deutsche Zeitschrift für Wirtschafts- und Insolvenzrecht (German legal journal)
EBH ........................ Elvi Bı́rói Határozat (Hungarian law report of the Supreme Court of Hungary)
EC ............................ European Communities
ECFR ...................... European Company and Financial Law Review (German Legal Journal)
ECJ .......................... European Court of Justice
ECL ......................... European Company Law (Dutch legal journal)
ECR ......................... European Court Reports
ed./ed(s). ................ edition/editor(s)
EEC ......................... European Economic Community
e. g. .......................... exempli gratia (for example)
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EIR .......................... European Insolvency Regulation (Council Regulation (EC) No 1346/2000 of
29 May 2000 on Insolvency Proceedings)

ESUG ...................... Gesetz zur weiteren Erleichterung der Sanierung von Unternehmen (Law for the
Further Facilitation of the Restructuring of Enterprises)

et al. ......................... et alii (and others)
et seq./et seqq. ...... et sequens/et sequentia (and the following)
etc. ........................... et cetera
EU ........................... European Union
EuGH ..................... Europäischer Gerichtshof (European Court of Justice, see ECJ)
EuGRZ ................... Europäische Grundrechte-Zeitschrift (German Legal Journal)
EuGV(V)O ............ Europäische Gerichtsstands- (und Vollstreckungsverordnung), Brüssel-I-Ver-

ordnung, see JR
EuInsVO ................ Europäische Insolvenzverordnung (European Insolvency Regulation, see EIR)
EuIPR ..................... Europäisches internationales Privatrecht
EuLF ....................... European Legal Forum (German legal journal)
EuZPR .................... Europäisches Zivilprozessrecht
EuZW ..................... Europäische Zeitschrift für Wirtschaftsrecht (German legal journal)
e. V. ......................... Eingetragener Verein
EvBl. ........................ Evidenzblatt der Rechtsmittelentscheidungen (Austrian legal journal, collection of

court decisions)
EWCA Civ ............ Court of Appeal of England and Wales (Civil Division)
EWHC (Ch) .......... High Court of Justice (High Court of England and Wales), Chancery Division
EWHC (Comm.) .. High Court of Justice (High Court of England and Wales), Commercial Court
EWiR ...................... Entscheidungen zum Wirtschaftsrecht (German legal journal)
EWS ........................ Europäisches Wirtschafts- und Steuerrecht (German legal journal)
Fasc. ........................ Fascicule
FD-InsR ................. Fachdienst Insolvenzrecht (German legal journal)
FN/Fn ..................... footnote
FS ............................. Festschrift (German for Liber Amicorum)
GmbH .................... Gesellschaft mit beschränkter Haftung
GPR ......................... Gemeinschaftsprivatrecht (German legal journal)
GWR ....................... Gesellschafts- und Wirtschaftsrecht (German legal journal)
HelHO .................... Helsingin hovioikeuden osalta (Helsinki Court of Appeal, collection of court

decisions)
HGB ........................ Handelsgesetzbuch (German Commercial Code)
i. a. ........................... inter alia (among others)
IA ............................ Insolvency Act (UK)
i. e. ........................... id est (that is)
IFLR ........................ International Financial Law Review
IILR ......................... International Insolvency Law Review
IIR ........................... International Insolvency Review
IL&P ....................... Insolvency Law & Practice
Inc. .......................... Incorporated
InCA ....................... International Caselaw Alert (Legal Journal)
InsO ........................ Insolvenzordnung (German Insolvency Code)
INSOL .................... International Association of Restructuring, Insolvency & Bankruptcy Professionals
Insolv.Int. ............... Insolvency Intelligence (British legal journal)
InsRNews ............... See FDInsR (German legal database)
IO ............................ Insolvenzordnung (Austrian Insolvency Code)
IPRax ...................... Praxis des Internationalen Privat- und Verfahrensrechts (German legal journal)
IPRG ....................... Bundesgesetz über das internationale Privatrecht (Swiss Code of Private Interna-

tional Law)
IPRspr. .................... Die deutsche Rechtsprechung auf dem Gebiete des internationalen Privatrechts

(German legal journal, collection of court decisions)
IVA ......................... Individual voluntary arrangement
J.B.L. ........................ Journal of Business Law
J Consum Policy .. Journal of Consumer Policy (German legal journal)
J.I.B.L.R. ................. Journal of International Banking Law and Regulation (British legal journal)
JLMB ....................... Jurisprudence de Liège, Mons et Bruxelles (Belgian legal journal)
JO ............................ Journal officiel de l’Union européenne (see OJ)
JOR ......................... Jurisprudentie Onderneming & Recht (Dutch legal data base)
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JR ............................. Judgement Regulation (Council Regulation (EC) No 44/2001 of 22 December 2000
on jurisdiction and the recognition and enforcement of judgments in civil and
commercial matters)

JT (Lux) ................. Journal des tribunaux (Luxembourg) (Luxembourgian legal journal)
juris ......................... Juristisches Informationssystem für die Bundesrepublik Deutschland (German legal

database)
jurisPR-InsR .......... Juris Praxisreport Insolvenzrecht (German legal database)
KFM ........................ Kronofogdemyndighet (Swedish Enforcement Authority)
kft ............................ Korlátolt Felelõsségû Társaság (Hungarian limited liability corporation)
KG ........................... Kommanditgesellschaft (German limited partnership)
KTS ......................... Zeitschrift für Insolvenzrecht – Konkurs, Treuhand, Sanierung (German legal journal)
L ............................... Legislation (see Official Journal)
LArbG .................... Landesarbeitsgericht (Regional Labour Court)
LCE ......................... Loi relative à la continuation des entreprises (Belgium)
LF ............................ Loi sur les faillites (Belgian Bankruptcy Law)
LG ........................... Landgericht (German Regional Court)/Landesgericht (Austrian District Court)
LJN .......................... Landelijk Jurisprudentie Nummer (Dutch legal journal, collection of court

decisions)
lit. ............................ litera
Lloyd’s MCLQ ...... Lloyd’s Maritime and Commercial Law Quarterly (British legal journal)
LMK ........................ Lindenmaier-Möhring – Kommentierte BGH-Rechtsprechung (German legal journal)
Ltd. .......................... Limited liability company
NCC ........................ New Civil Code (Romania)
NIPR ....................... Nederlands internationaal privaatrecht (Dutch legal journal)
NIQB ...................... Northern Ireland Queen’s Bench Division
NJA ......................... Nytt juridiskt arkiv (Swedish legal journal)
NJW ........................ Neue Juristische Wochenschrift (German legal journal)
NJW-RR ................. Neue Juristische Wochenschrift, Rechtsprechungsreport (German legal journal)
No/No./no/no./nr./
núm/n� ................... number
N.V./NV ................. Naamloze vennootschap (Dutch public limited liability company)
NZG ........................ Neue Zeitschrift für Gesellschaftsrecht (German legal journal)
NZI .......................... Neue Zeitschrift für Insolvenzrecht (German legal journal)
OGH ....................... Der Oberste Gerichtshof (Austrian Supreme Court)
OHG ....................... Offene Handelsgesellschaft (German general partnership)
OJ ............................ Official Journal of the European Union (see JO)
OLG ........................ Oberlandesgericht (Higher Regional Court, Austria/Germany)
Ors .......................... Others
OY ........................... Osakeyhtiö (Finnish limited company)
p(p). ........................ page(s)
para(s) .................... paragraph(s)
PIL ........................... Private international Law
PLC ......................... Public limited company
Q .............................. Question
r(r) ........................... rule(s)
R.D.C. ..................... Revue de Droit commercial Belge (Belgian legal journal)
RDIPP .................... Rivista di diritto internazionale privato e processuale (Italian legal journal)
RdW ........................ Österreichisches Recht der Wirtschaft (Austrian legal journal)
Rev. ......................... Revue
Rev.crit.DIP ........... Revue critique de droit international privé (French legal journal)
Riv.dir.int.priv.-
proc. ........................ Rivista di diritto internazionale privato e processuale (Italian legal journal)
RIW ........................ Recht der internationalen Wirtschaft (German legal journal)
RSDIE ..................... Revue suisse de droit international et européen
SA/S.A. ................... Société anonyme/Sociedad Anónima
SARL/Sarl .............. Société à responsabilité limitée
SAS .......................... Société par actions simplifiée
SchKG .................... Bundesgesetz über Schuldenbetreibung und Konkurs (Swiss Insolvency Code)
s./sec./ss. ................. section(s)
S.I. ........................... Statutory Instrument
SIA .......................... Sabiedrı̄ba ar ierobežotu atbildı̄bu (Latvian limited liability company)
SpA ......................... Società Per Azioni (Italian shared company)
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s.p.r.l. ...................... Société Privée à Responsabilité Limitée
Srl ............................ Società a Responsabilità Limitata (Italian limited company)
SZ ............................ Sammlung Zivilsachen, Sammlung bürgerlichrechtliche Entscheidungen in Öster-

reich (Austrian Supreme Court Reporter)
TBH ........................ Revue de droit commercial Belge (Belgian legal journal)
TFEU ...................... Treaty on the Functioning of the European Union
TranspR ................. Transportrecht (German legal journal)
UAB ........................ Uždaroji akcinė bendrovė (Lithuanian closed stock company)
UK ........................... United Kingdom
UKSC ...................... United Kingdom Supreme Court
UNCITRAL ........... United Nations Commission on International Trade Law
URG ........................ Unternehmensreorganisationsgesetz (Austrian Business Reorganisation Act)
v ............................... versus
VAT ........................ Value-Added Tax
VersR ...................... Versicherungsrecht – Zeitschrift für Versicherungsrecht, Haftungs- und Schadens-

recht (German legal journal)
VG ........................... Verwaltungsgericht (Administrative Court)
VIA ......................... Verbraucherinsolvenz aktuell (German legal journal)
viz. ........................... videlicet (namely)
VW .......................... Versicherungswirtschaft (German legal journal)
WM ......................... Wertpapiermitteilungen (German legal journal)
ZEuP ....................... Zeitschrift für Europäisches Privatrecht (German legal journal)
ZFPPIPP ................ Zakon o finančnem poslovanju, postopkih zaradi insolventnosti in prisilnem

prenehanju (Slovenian Law on Financial Operations, Procedures concerning In-
solvency and Compulsory Liquidation)

ZGR ........................ Zeitschrift für Unternehmens- und Gesellschaftsrecht (German legal journal)
ZHR ........................ Zeitschrift für das gesamte Handelsrecht und Wirtschaftsrecht (German legal

journal)
ZIK .......................... Zeitschrift für Insolvenzrecht und Kreditschutz (Austrian legal journal)
ZInsO ..................... Zeitschrift für das gesamte Insolvenzrecht (German legal journal)
ZIP .......................... Zeitschrift für Wirtschaftsrecht (German legal journal)
ZPO ........................ Zivilprozessordnung (German Code of Civil Procedure)
Zrt. .......................... Zártkörûen Mûködõ Részvénytársaság (Hungarian private public company)
ZVG ........................ Zwangsversteigerungsgesetz (German Compulsory Auction Act)
ZVI .......................... Zeitschrift für Verbraucher- und Privatinsolvenzrecht (German legal journal)
ZZP ......................... Zeitschrift für Zivilprozess (German legal journal)
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6.10 Article 13 EIR: Avoidance, Avoidability and Voidness
(Thomas Pfeiffer)

6.10.1 General Questions

835Article 13 EIR further qualifies Article 4(2)(m) EIR.196 In the case law of the ECJ,
Article 13 EIR has only played a role to the extent to which this provision may be
considered as an argument for the position that avoidance actions fall into the scope
of Article 1 EIR.197 Like other provisions of the EIR, its Article 13 raises certain
qualification issues; e. g., the powers of the administrator need to be delineated from
cases in which an avoidance action has to be filed in a court.198 Other controversies
relate to the question of whether the scope of Article 13 EIR only covers specific
means or remedies relating to avoidance or voidness based on insolvency law199, or
whether it covers all cases of avoidance or voidness including those based on general
private law, e. g. in case of illegality, immorality or mistake.200 However, these
questions do not seem to give rise to any serious problems or to requests for a reform.

6.10.2 Need for an Abolishment or Limitation of Article 13 EIR?

6.10.2.1 Legitimate Expectations of the Parties

836More important issues relate to the rationale and the functioning of this provi-
sion. In this respect, the national reports reflect the general state of the debate
concerning Article 13 EIR:

837Several national reports emphasize that Article 13 EIR is necessary (and the best
option) in order to protect legitimate expectations of the parties with regard to the
legal regime applicable to their legal relationship.201 With regard to its effects,
Article 13 EIR is considered to be successful in upholding creditor’s legitimate
interests.202 In general, it is therefore fair to say that Article 13 EIR indeed serves a
legitimate purpose.

838Concerning the legitimate expectations of the parties, it has been submitted by the
critics of Article 13 EIR that, under Articles 3 and 4 EIR, the applicable insolvency
law is determined by the COMI, which is also a foreseeable standard in itself so that it
is not necessary to also refer to the lex causae.203 However, this position is not in line
with general private international law experience with regard to contracts: One of the
most important justifications for permitting choice of law agreements between the
parties is that there is, firstly, an urgent and legitimate interest of the parties to have
undoubted certainty with regard to the applicable contract law regime and that,

196 ECJ, case C-339/07, Seagon./.Deko Marty, Opinion AG Colomer, 16 October 2008, para. 13.
197 See the reference to Article 13 IR in ECJ, case C-339/07, Seagon./.Deko Marty, Opinion AG

Colomer, 16 October 2008, para. 13.
198 Austrian Report, Q. 13.
199 Italian Report Q. 24.
200 Austrian, Cyprus, Dutch, French, Greek, Lithuanian, Romanian and Spanish Reports, Q. 24.

In Germany, the issue is controversial, German Report, Q. 24; UK Report, Q. 24, says, the right
answer is unclear.

201 Belgium Report, Q. 24; Spanish Report, Q. 24. The Estonian, Latvian and Romanian Reports,
Q. 24, state that no problems were experienced with Article 13 EIR.

202 E. g. UK Report, Q. 24.
203 Dutch Report Q. 24; however, practical problems have not been reported.
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secondly, statutory conflicts provisions always leave a certain degree of doubt as to
the determination of the applicable law. In order to avoid these uncertainties,
permitting a contractual choice of law is appropriate.204 Moreover, the debtor may
legitimately change its COMI after a contract has been concluded.

839 Seen against the background of this discussion, the standard of predictability based
on the COMI, even if improved in the course of a reform of Article 3 EIR, cannot
adequately meet the needs of contract law as regards legal certainty.205 The same is
the case in relation to possible grounds for avoidance or voidness if there was no
additional safeguard providing for a reliable standard for grounds of avoidance.

6.10.2.2 Complexity of the Provision?

840 Others complain about the complexity caused by Article 13 EIR and its require-
ment that an obligation can be avoided under the lex concursus as well as the lex
causae in particular because it is more difficult for an administrator to determine
the avoidability under a foreign lex causae in comparison to the applicable
insolvency law.206 However, the argument of complexity is only convincing to a
very limited extent. Firstly, it should be noted that the position in favor of
abolishment seems to be advocated mainly by those who desire an improvement
of their legal position. To be sure, it would indeed be easier (and, in some cases,
more fruitful) for administrators to pursue avoidance or claw-back claims if only
the lex concursus applied and Article 13 EIR did not exist, since, under such a
hypothesis, they would only have to consider one set of legal rules. In spite of these
burdens, it may be said from a more neutral position that it is more complicated,
but not uncommon, in international cases for more than one national law to have
to be considered. In this respect, Article 13 EIR requires nothing more than what is
rather usual in international cases, which is the need to take more than one law into
account, i. e. all those laws closely related to a case. According to the General
Reporter’s practical experience based on a considerable number of expert reports in
cross-border avoidance cases, considering a second legal regime does not raise
insurmountable difficulties.207

6.10.2.3 Fraudulent Manipulations?

841 Furthermore, it is argued that there is no sufficient safeguard against fraudulent
manipulations of the law applicable under Article 13 EIR, since the parties may,
for instance, include a choice of law clause in their contract and choose a law
which states requirements for avoidance actions that are difficult to meet.208 It is
of course correct that the parties would try to choose a law which is favorable to
their needs and interests. Yet, it is hardly realistic and is not in line with general
experience from international contract law that this is motivated by the content of

204 E. g. Thomas Pfeiffer, Handbuch der Handelsgeschäfte (1999), § 21, para. 4, p. 900.
205 Consequently, the Dutch Report, Q. 24, argues that there is a risk but that this risk should be

considered to be bearable.
206 The UK Report, Q. 24, refers to statements of British barristers to that effect; the Austrian

Report, Q. 24, mentions a statement of one administrator in that sense; according to the German
Report, Q. 24, about 50 % of the interview partners wish to have this provision abolished; however,
opinions are split.

207 See also Slovenian Report, Q. 24.
208 German Report, Q. 24.
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possible avoidance claims in case one party should become insolvent. That is in
line with general practice under Article 3 Rome I Regulation: A contractual choice
of law cannot be considered to be fraudulent or invalid just because it refers to a
law that may impede avoidance claims.209

6.10.2.4 The Proposal to Protect against Changes of the COMI Only

842It has also been argued that there was only a need for safeguarding against
manipulations or changes of the COMI.210 However, this implies that a present or
improved definition of the COMI could provide for the same degree of predict-
ability of the applicable law as the choice of law with regard to contract law, which
is not the case.

6.10.2.5 Result

843In summary, it is not advisable to abolish or limit the reference to the lex causae
standard provided for by Article 13 EIR.

6.10.3 Need for an Extension?

844At the occasion of the Heidelberg conference, it was discussed whether the
“negative” reference to the lex causae in Article 13 EIR should be amended so that
it could also positively justify an avoidance. Indeed, such an extension of
Article 13 EIR would not contradict any expectations of the parties with regard
to the existence and stability of their legal relationship. However, such an
amendment of Article 13 EIR would mean that the lex causae would positively
and negatively determine questions of avoidance. As a consequence, Arti-
cle 4(2)(m) EIR became irrelevant so that only the lex causae would determine
questions of avoidance. Such a change has not been advocated by any of the
national reports. It would potentially result in the application of a great number of
different avoidance laws, which rendered avoidance more complicated for an
administrator. One might argue that an administrator already bears the burden
of considering all these laws with regard to their negative effect under Article 13
EIR. However, there is still a difference between the present situation and a
general (positive and negative) reference to the lex causae. Under the present
system, the administrator only has to state the requirements for avoidance based
on the lex consursus and may wait and see whether any debtor of a claw-back
claim will raise objections based on Article 13 EIR. As conceded above, this is
more burdensome than solely applying the lex concursus. However, it is still more
appropriate with regard to the practical needs of an effective insolvency adminis-
tration than a sole reference to the lex causae. It therefore seems that a general
reference to the lex causae (positively and negatively) is not advisable.

845In summary, the General Reporter does not recommend any changes with regard
to Article 13 EIR.

209 E. g. Austrian Report, Q. 24; French Report, Q. 24.
210 INSOL-Europe proposals, p. 59 et seqs.
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