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Figure 1. Purveyors of the British Breakfast Table, 1910

Title page: Representational image, (c) [llustrated London News/Mary Evans Picture Library. Scenes
on an Assam Tea Plantation, original caption: “Purveyors of the British Breakfast Table: Pay-Day on
an Indian Tea Plantation.” Source: Author unknown/The Graphic, p. 573, available at: British
Library/findmypast. Discussion of the illustration in chapter 3.
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! The Editors of Encyclopaedia Britannica.

2 BREMAN, 1974, p. 40.

3 Cf. Dubar Goala And Anr. v. Union of India (Uoi) Representing, Calcutta High Court, August 13 1951.
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Preface

1t is important that we know where we come from, because if you do not know where you come
from, then you don't know where you are, and if you don't know where you are, you don't know
where you're going.

—Terry Pratchett, 2010’

believe that global history is not determined by a particular trajectory, such as

development or modernisation, but rather by the history we remember. This memory is

based on the experiences we have and the beliefs and common understandings we share
with our fellow human beings. The edited narratives of the history we tell others and
ourselves are often quite independent from what ‘actually’ happened, as for instance in the
case of the abolition of slavery and bonded labour. There are many histories—histories of
nations, of states, of classes, groups and individuals. These histories are closely intertwined
with the two-hundred-year history of slavery and bonded labour and their abolition that
transcend geographical frontiers, state borders, oceans and continents. Each morning, while
writing this dissertation at my desk in Innsbruck, Austria, and in Heidelberg, Germany, I
enjoy my coffee made of beans from Kenia. I try to act as a responsible consumer, choosing
the fair-trade option, yet I know that consumer behaviour will not produce the fundamental
change to end global exploitation of the work force, particularly in the so-called developing
states.? I wash my hair with shampoo, a term that has its roots in Hindi. The ingredient
coconut oil might originate from Sri Lankan coconut farms, shipped across the oceans to
Europe. The raw material of the textiles I wear are probably produced by agricultural
labourers on Bihari cotton farms or sewn in sweat shops in Bangladesh or in Kerala, India.?
The newly paved ground along the Kurfiirsten-Anlage that leads my way to the South Asia
Institute, along the Bahnhofstrale in Heidelberg, is maybe made of stones that have been

shipped from quarries in India or China.*

! PRATCHETT, 2010, p. 421.

2 Activists like Werner Boote or Kathrin Hartmann remind us that citizens, not consumers, can make a
meaningful change through political action, BOOTE, March 9 2018; HARTMANN, 2018. The idead of activating
citizens as consumers in the fight against slavery is already over two centuries old, MAJOR, April 30 2015. With
more than two hundred years of consumers’ action against slavery, this approach has appeared to be rather
ineffective.

3 Since global firms are still active in disguising supply chains, it is hard for consumers to know exactly where
the product or its components come from. Thanks to labour activism and NGOs, some of the involvements of
German firms in labour exploitation in India are revealed: BURCKHARDT/Femnet, August 2013; Oxfam
Deutschland, May 2010, for a global list refer to Oxfam Deutschland.

4 The municipality of Heidelberg has adopted a policy to make acquisitions of the town according to fair trade
standards, Ministerium fiir Umwelt, Klima und Energiewirtschaft Baden-Wiirttemberg, 2017, p. 7.

X



The extraction of the resources for these products relies on a cheap labour force.
Workers are exploited in terms of payment, labour conditions, health and working hours.
Some forms of these labour conditions, such as debt bondage amount to slavery. Slavery is
defined in the Slavery Convention of 1926 as “condition of a person over whom any or all of
the powers attaching to the right of ownership are exercised.”® But the Temporary Slavery
Commission that worked on the Slavery Convention also meant to include other forms of
enslavement by calling for the abolition of “slavery in all its forms.”® The labourers who work
under such conditions, the struggles they fight, the pains they suffer and the hardships they
endure to make a decent living, are part of the history of today’s global work force. The
regional extraction and processing of quarry stones, mica, gems, cotton, and thousands of
other products are integrated into a global market. Companies and private consumers alike
profit from the cheap or even free labour and are complicit in exacting these labour
conditions. The history of the labourers who produce the raw materials or parts of the end
products that we consume, is part of the global history.

I am aware that my scholarly work will not directly contribute to satisfying the needs
of these workers. There are millions of individuals, past and present, who led lives of
destitution, insecurity and hardship. Up to this very moment millions continue living difficult
working lives all over the world. I hope to advance our understanding of the institutional
developments that attempt to tackle the worst labour conditions. I also endeavour to
contribute to ending these forms of exploitation through other means that are accessible to
me: As a volunteer with terre des hommes, 1 distribute knowledge about child labour and help
raise funds to support local initiatives. As weak and ineffective as these attempts may be, I try
to act as a conscious consumer. But what becomes most clear from this research project is that
strong political action is needed—strong laws, effective enforcement, and transparency as to
where the products come from and under what conditions they have been produced.
Economic interests must be curtailed and controlled vigorously. It cannot be that for the profit
of some, supported by the ignorance of so many, millions of people suffer throughout their

lives, and “[i]f these products cannot subsist without coercion, they must perish.””

5 League of Nations, June 28 1919, Art. 1.

¢ League of Nations, June 28 1919, Art. 2.

7 Lieutenant General E. N. Baker on indigo production in a letter to W. R. Gourlay, Director of Agriculture,
Government of India, dated February 9 1909, quoted in MITTAL, 1978, p. 113.
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Introduction

1 do not think that a person who insists that another who has consented to serve him shall
perform his work, unlawfully compels such person to labour, because it is the thing which he
or she has agreed to do, and although if the employer assault [sic] the servant for not working
to his satisfaction (...). I do not think he thereby commits an offence under Section 374."
—Judge Beverly, Bench Calcutta High Court, 1892

ith this judgment, the Calcutta High Court reversed the decision of the Deputy

Commissioner of Nowgong,? Major A. Grey, who had convicted Madan Mohan

Biswas for keeping Honto Lahang, Hoibori Lahingani and Bagi Musulmani “in
confinement and slavery’” in violation of the Indian Penal Code’s (IPC) Sections 370 and
374,% criminalising the buying and disposing of a slave and exacting compulsory labour.
Biswas had employed Honto Lahang, and some other men as bonded labourers, who were tied
to him by debt. Upon the deaths of the male debtors, Biswas forced the children and wives of
these labourers, among them Hoibori Lahingani and Bagi Musulmani, to work off the debts of
their deceased relatives.® According to the female victims, Biswas had punished them when
they refused to work, declined compensation for their labour and confined them during the
night. The Deputy Commissioner found the accused Biswas guilty of disposing of his bonded
labourers as slaves. But the next higher court reversed this decision and the High Court at
Calcutta agreed with the acquittal.® Disregarding the way in which the women and children
had become bonded, the judge argued that the bonded labourers had consented to serve
Biswas and that he did not agree that Biswas had violated the prohibition of slavery.

The first legislation against slavery applicable to the whole of the British Raj and the
princely states under British suzerainty was the Act V7 of 1843, followed by the Indian Penal
Code (IPC), adopted in 1860.% Judge Stuart at the High Court of Allahabad, confronted with a
case in which a labourer was transferred between two employers, gave one reason for the
struggle to arrive at a decision: He admitted in 1880, that “it is exceedingly difficult to

understand what is meant to be intended by s. 370.”° The provisions of the Act V and the IPC

! Madan Mohan Biswas v. Queen Empress, Calcutta High Court, April 20 1892, p. 581.

2 Today in Madhya Pradesh, central India.

3 Madan Mohan Biswas v. Queen Empress, Calcutta High Court, April 20 1892, p. 574.

4 The Indian Penal Code, Legislative Council of India, October 6 1860.

> Madan Mohan Biswas v. Queen Empress, Calcutta High Court, April 20 1892, p. 573-577.

¢ Madan Mohan Biswas v. Queen Empress, Calcutta High Court, April 20 1892, p. 573.

7 An Act for Declaring and Amending the Law Regarding the Condition of Slavery within the Territories of the
East India Company, Governor-General in Council, April 7 1843. Hereinafter Act V.

8 The IPC came into effect in 1862.

O Empress of India v. Ram Kuar, Allahabad High Court, March 8 1880, p. 727.
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Introduction

were ambiguous: In the example of the case Madan Mohan Biswas v. Queen Empress (1892),
the executive and the judiciary, as well as the bench of judges, depicted a differing
understanding of what slavery is and whether the extraction of bonded labour could be
punished under respective laws.!? Courts before and after this judgement of 1892, struggled
over the question of how to treat bonded labour.!! This legal uncertainty was also followed by
contradictory judgments vis-a-vis the same legal provision in similar cases.'?

The case of Madan brings us right to the heart of this dissertation. I argue that after the
adoption of the Act V and the IPC, the abolition of slavery in India was institutionalised. This

means that these Indian antislavery policies to this day

stipulate rules that assign normatively backed rights and responsibilities to actors and
provide for their ‘public’, that is, third party enforcement. (...) Policies (...) are
institutions (...) to the extent that they constitute rules for actors other than for the
policymakers themselves—rules that can and need to be implemented and that are
legitimate in that they will if necessary be enforced by agents acting on behalf of the
society as a whole.!?

In the context of bonded labour, the court struggled with the interpretation of the rules. The
ambiguity of the law,'* which did not give guidance on how to define slavery or forced labour
and how bonded labour fits the bill, is at the centre of this work. The tension between the
spirit of the law—the abolition of slavery—and the continued extraction thereof in the form of
bonded labour, evolved around the interpretation of the law at the courts and political attempts
to reform the law. The discourses within the political institutions, colonial and independent,
reveal not only motivations driven by the colonial imperatives, but also a dilatory process that
has not been studied until now. This discourse was fuelled by repeated reports on bonded
labour, which was referred to in different terms. Setting aside the definitional question to
which I turn further below, and agreeing with the Commissioner of Nowgong that bonded
labour constituted slavery punishable by the IPC Sec. 370 and 374, table 1 shows that the gap

between the norm'” and reality persisted throughout the past two hundred years:

10 As this question is pertinent to the discourse on slavery and bonded labour, I use them jointly. From my
definition further below, it will become clear that I am not using these terms interchangeably.

' Cf. Koroth Mammad and Another v. The King-Emperor, Madras High Court, August 27 1917, p. 341-345.

12 For example, judgments at the European Court of Human Rights or the International Criminal Tribunal for the
former Yugoslavia; see ALLAIN, 2009, p. 242-243. Anderson makes the same observation towards judgments
regarding cases under the WBCA, ANDERSON, 2004, p. 441.

13 STREECK/THELEN, 2005b, p. 12.

14 MAHONEY/THELEN, 2010b, 11, 21.

15 A norm can be defined as “a standard of appropriate behaviour for actors with a given identity,”
FINNEMORE/SIKKINK, 1998, p. 891.



Introduction

Table 1. Slavery and bonded labour estimates in India, 1807-2016

Date Region Estimate Description Source

1807 Malabar 96,368 “Slaves” Logan'¢
1g1] Dhaugulpore & Behar, 42,580  “Able bodied male slaves®  Law Commission!”

Patna & Shahabad ’
1821 Tinnevelly 324,000 “Agrestic slaves” Law Commission'®
1830 Lower Assam 27,000 “Slaves” Law Commission'’
1840 East-Indies 800,000 “Slaves” Adam?®
1841 British India 15,000,000 “Slaves” Adam?'
1857 Kanara & Malabar 284,894 “Cherumar slaves” M.adr%g
Proceedings
1873 British India 54,135,383 “Slave population” Huback®
1918 Palamau 60,000 “Kamias” Maude**
1947 Surat 123,000 “Halis (agricultural serfs)” ILO Delhi Office?
In “semi-slavish .

1952 Malabar 60,000 conditions” Shrikant*
1952 Bihar 5,000,000 “Agrestic serfs” MP Nanadas?’
1981 India 2,617,000 “Bonded labourers” Marla?®
2009 India 10,000,000 “Slaves” Bales®
2012 Asia-Pacific region 11,700,000 “Forced labourers” ILO*
2016 India 18,300,000 “Modern slavery” GSI*!

Source: Details are indicated separately in each footnote. Note: The terms for slave or bonded
labour used in the sources were usually not defined; most likely they do not coincide and are not
comparable.

16 Number based on the Census of 1807, Cherumars are a low caste and “agrestic slaves,” LOGAN, 1951 [1887],
147, 603, Appendix ccxxxiv. Sarkar explains that agrestic or preadial slaves are agricultural labourers, SARKAR,
1985, p. 102.

17 Estimates provided by Buchanan between 1807-1811, referred to in Indian Law Commission, January 15
1841a, p. 6.

18 Report of the Collector of 1832, referred to in Indian Law Commission, January 15 1841a, p. 193.

1 Indian Law Commission, January 15 1841a, p. 152.

20 ADAM, 1840, p. 11.

2l Adam William at the General Anti-Slavery Convention indicated that the estimates for British India ranged
between 10 and 20 million slaves, British and Foreign Anti-Slavery Society, 1841, p. 77.

22 The numbers indicated are for Malabar: 187,812, and Kanara: 97,082; Madras Political Proceedings, January
27 1857, referred to in HIEJLE, 1967, 110, 112, 113.

23 Letter to the Government of India from J. A. Huback, Secretary to the Government of Bihar and Orissa,
Revenue Department. The numbers are based on the Criminal Law Commission of 1873, National Archives of
India, November 1920, Item No. 1, p. 35; the original numbers Huback gives are “one-sixth to two-fifths of the
entire population.” The census of 1867/8-1876/7 counted 191,018,412 heads under direct British administration,
Her Majesty's Stationary Office, 1878, p. 5, therefore, one sixth to two fifths constituted between 31,863,402 and
76,407,365 people.

24 Sir Walter Maude, Extracts from the Proceedings of the Legislative Council of Bihar and Orissa at a Meeting,
held on July 30 1920, National Archives of India, November 1920.

25 ILO Delhi Office, June 1947, p. 15; the original number indicated is “14 per cent of the population of the Surat
District.” The census of 1841 counted 881,058 people in Surat, DRACUP/Census Commissioner, 1942, p. 3, 14%
therefore, constituted approximately 123,348 people.

26 Shrikant describes agricultural labourers who are indebted to their landlords, SHRIKANT, 1952, p. 19.

27 MP Nanadas refers to the report of the governmental Bihar Harijan Enquiry Committee, Lok Sabha, December
13 1952, p. 2232.

28 MARLA, January 1981, p. 144.

2 This includes “domestic service, forced marriages, prostitution, and debt bondage,”
BALES/TRODD/WILLIAMSON, 2009, p. 19.

30 International Labour Office, 2012, p. 15.

3 Walk Free Foundation, 2016, p. 8.
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The numbers testify that observers recognised forms of labour exploitation as slavery and debt
bondage; but the table depicts the terminological conflation as well. These testimonies can be
read as examples of policy failure,*? and, often enough, the Indian state was accused of failing
to implement its laws.** Focusing on policy implementation and the “connection between the
expression of governmental intention and actual results,”** the numbers indicated above
reveal that implementation, here in the case of the abolition of slavery and bonded labour, is
“the classic Achilles’ heel of developing countries.”*> But perspectives on policy failure and
the search for explanations thereof, often fail to acknowledge the long history of the abolition
of slavery and bonded labour, as well as the role the implementation gap actually occupies in
the process of policymaking and enforcement.

Campbell states that within public policy implementation research, there “is little
recognition that the internal inconsistencies and contradictions of an institutional arrangement
may also spawn crises that result in its transformation.”>® Within the institutionalism research
only “few have incorporated this insight into an analysis of institutional change.””*” Pierson for
instance identifies several reasons for the emergence of an implementation gap: Limits of
institutional design that could not have been anticipated by the policymakers; or the result was
actually a political compromise; or, institutions continue to be contested after they came into
existence; or simply with the passage of time, a change of the environment can produce
different outcomes.*® The contributions of Mahoney and Thelen,** as well as of Streeck and
Thelen,* which provide the theoretical foundation of this dissertation, take these issues into
account in developing their theoretical framework of gradual institutional change. I discuss
this in detail in the theoretical chapter. With Mahoney, Thelen, Streeck and Pierson’s
theoretical insights, I move from focusing on “the anomalies of the Indian political system,”*!
and instead ask about the development of the institution of the abolition of slavery with an eye

on bonded labour.** Taking an institutional approach to analysing the development of human

32 Cf. PATNAIK, 1985, p. 5; POUCHEPADASS, 2009, p. 32.
33 Cf. KUMAR, 2005, p. 418.

34 O'TOOLE JR, 1995, p. 43.

35 MITRA/SINGH, 2009, p. 186.

36 CAMPBELL, 2010, p. 92.

37 CAMPBELL, 2010, p. 101.

38 PIERSON, 2004, p. 14-15.

39 MAHONEY/THELEN, 2010a.

40 STREECK/THELEN, 2005b.

41 BEER/MITCHELL, 2006, p. 996; cf. HATHAWAY, 2002, p. 1990; POE/TATE, 1994, p. 855-856; MERKEL, 2004.
42 THELEN, 2009, p. 473.
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rights in India contributes to highlighting the political dimension of the abolition of slavery
and bonded labour.*’
After Banaji’s major publication in 1933, studies on coercive labour relations in India

# or focused on specific

were conducted primarily either on particular Indian regions,
sectors.*> Deeming forms of slavery in India, among them bonded labour, as mild*® distracted
British legislators and anti-slavery activists in the nineteenth century—this ignorance,
according to Major*’ and Mann,* also diverted scholarly attention away from South Asian
forms of slavery and its abolition.*” Consequently, the Indian Ocean and the Indian
subcontinent are relatively new areas to study slavery and its abolition.’® Since 1985, the
number of relevant publications increased’'—studies on the slave trade, slavery, bonded
labour, and human trafficking in South Asia and in India have receive growing attention.>?
But only recently do historians’ publications carry titles which include the term bonded
labour.> Yet, the issue of abolition of slavery or bonded labour is rarely touched upon beyond
simply mentioning it.°* The increasing interest in slavery and bonded labour in the South
Asian Region has not been matched by focused research on policy developments towards the
abolition of slavery, particularly covering the period after 1843.5

The definitional question of where to locate bonded labour has more than judicial

consequences;*® it also carries political and social implications and is of academic interest. It

4 UPADHYAYA, 2004, p. 120.

4 Cf. Gujarat: BREMAN, 1974; South India: HIEILE, 1967.

4 Cf. Assam tea plantations: VARMA, 2011; BEHAL/MOHAPATRA, 1992; BEHAL, 2010; MOHAPATRA, 2004; on
labour resistance related to indigo production: KLING, 1966; railways: KERR, 2004; agriculture in South India:
HJEJLE, 1967; Tamil country: MANICKAM, 1982; agriculture in Kerala: SARADAMONI, 1980.

46 MAJOR, 2012, p. 146.

47 MAJOR, 2012, p. 10.

4 MANN, 2012, p. 20-21.

4 MAJOR, 2012, p. 18-19; CHATTERJEE/EATON, 2006, xi; VINK, 2003, p. 132.

30 MANN, 2012, p. 21; MAJOR, 2012, p. 19; see for instance the AHRC Research Project, March 2015 - August
2017 of Bates and Major, BATES/MAJOR.

SIMANN, 2012, p. 20-21; cf. CAMPBELL, 2005a; ALPERS/CAMPBELL/SALMAN, 2007.

32 Cf. CAMPBELL, 2004; ALPERS/CAMPBELL/SALMAN, 2007; MANN, 2012; ALI 2016; SUZUKI, 2017. The first
major publication to focus on slavery in India, including its abolition, was the extensive monograph by Banaji,
Slavery in India. His contribution outlines in minute detail the variations of slavery and its abolition.
Unfortunately, his book ends with the adoption of the Act V'in 1843, BANAII, 1933, xxxiv.

33 Cf. Damir-Geilsdorf, Sabine, Lindner, Ulrike and Miiller, Gesine, Oliver Tappe and Michael Zeuske, eds.
2016. Bonded Labour. Global and Comparative Perspectives (18th-21st century). Bielefeld: Transcript, which
unfortunately does not touch upon India; Campbell, Gwyn and Stanziani, Alessandro, eds. 2013. Bonded Labour
and Debt in the Indian Ocean World. London: Pickering & Chatto, one contribution discusses bonded labour in
contemporary South India: GUERIN, 2013.

34 MAIOR, 2010, p. 503.

35 Cf. KUMAR, 1988, p. 259-260.

36 The answer to the question, whether bonded labour constituted slavery or not, had direct judicial
consequences: It determined whether a person on trial was charged with heavier or lighter punishment. In the
case of Madan, a conviction under IPC Sec. 370 would have meant imprisonment for up to seven years and a
fine. Being convicted under Sec. 374, Biswas had to serve only one year and pay a fine of Rs. 500, Calcutta High
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becomes politically intricate for states at the international stage when they stand accused of
committing slavery or bonded labour within their national borders or failing to erase it. After
all, today the abolition of bonded labour and slavery constitute one of the four core human
rights stipulated in the International Bill of Human Rights.”’ Naming and shaming, as well as
more drastic measures, are some strategies used by the United Nations (UN) to coerce
member states to end violations of international norms against forced labour, bonded labour
and slavery within their national border.’® States can be criticised and presented as bad
examples,” and besides international sanctions, also individual states react on slavery and
bonded labour allegations.®°

The discrepancy between the norm and ineffective enforcement continuously
challenged the power and legitimacy of the state:%! The British colonial power justified its
rule over India to civilise and develop her people—the eradication of slavery constituted one
of those missions.®? The independent state of India after 1947 similarly promised salvation to
the poor with its massive projects in development and the democratic promise of equality to
all citizens.®® Both transfigurations of the state claimed the monopoly of power and violence
within its territory.®* How have the British Raj and independent India responded to these
challenges, and how have these responses developed over time? Slavery was delegalised®
with the adoption of the Act V in 1843 and abolished with the adoption of the IPC in 1860.

But neither defined slavery or mentioned bonded labour. The Workman'’s Breach of Contract

Court, April 20 1892, p. 581-582; in another case of a household slave, the judge suggested to apply IPC Sec.
344 (wrongful confinement) instead of Sec. 370, with equally low punishment, The Queen v. Firman Ali,
Calcutta High Court, December 2 1871.

57 The other three are: The non-retroactivity of the law, the right to life, and the right to be free from torture,
Ko, 2001, p. 927. This means that these rights may never be violated under any circumstances, even in
emergency situations—they are non-derogable, United Nations, 1966, Art. 4 (2).

>8 See for example the reappearance of Myanmar (former Burma) as condemned state at UN and ILO for
extracting forced labour by the army and consequently confronted with embargos, visa restrictions, and other
coercive measures, HORSEY, 2011, 1-5, 43; MAUL, 2007, p. 490.

%% For instance, in the case of Myanmar and its use of forced labour by the military forces, cf. THOMANN, 2011,
p. 82—-101; or Pakistan in the shadow of the World Cup in 1995 when journalists and NGOs demonstrated that
most of the globally consumed soccer balls came from Pakistan and were produced by bonded child labourers.
As a consequence, the ILO, the US, and other states and organisations acted against child labour in Pakistan,
LUND-THOMSEN/NADVI, 2010, p. 4-5; Pakistan’s Soccer-Ball Industry, April 6 2000; International Labour
Rights Forum, February 1999.

0 The United States, for instance, makes the distribution of aid and bilateral cooperation conditional upon a
state’s rating in the Trafficking in Persons (TIP) report: William Wilberforce Trafficking Victims Protection Re-
authorisation Act of 2008, Congress of the United States of America, 2008, Sec. 103. The definition of human
trafficking includes bonded labour, WOODITCH, 2011, 473, 476, 487-88.

%1 Singha has framed the same arguments in terms of a competition between the state and the patriarchal claims
over labour, SINGHA, 1998, xiv; cf. SINGHA, 1998, p. viii—ix; RUDOLPH/RUDOLPH, 1987, p. 213.

2 MANIL, 1987, p. 119, MANN, 2012, p. 165-166, 2004; MAIOR, 2012, p. 7; BASU, 2012, p. 362; PRAKASH, 2002,
p. 2.

8 ROY, 2007, Chapter 4; CHATTERIEE, 2004, p. 34; BASU, 2012, p. 363-364.

% HAY/LISTER, 2006, 5, 8; PETERS/PIERRE, 2006, p. 209; REINER, 2010, p. 6-7; SINGHA, 1998, p. 129.

% CHATTERIEE, 2005, p. 139.
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Act of 1859% (hereinafter Act XIII, or WBCA), practically legalised the use of debt bondage.®’
Since the 1920s, India was actively involved in the development of the Slavery Convention of
the League of Nations of 1926, to which it became party in 1927.% International pressure on
the Government of India grew to implement the norm.%® But no legal provisions against
bonded labour were adopted that were applicable to the whole of the British Raj, and regional
legislation often rather regulated bonded labour, for instance by making the registrations of
debt agreements mandatory.”

In 1946, with independence at the horizon, an opportunity for drastic change of the
rules against slavery and bonded labour opened.”! The Constituent Assembly adopted Article
23 that prohibited forced labour and begar,”> which is an Indian term for ‘free,” meaning
unpaid, labour. Another attempt to define bonded labour more clearly failed: In 1947, and
again in 1954, members of parliament submitted and withdrew the Free, or Forced and
Compulsory Labour Bill—a bill unmentioned in any historical account of the abolition of
bonded labour and slavery in India.”> When India became independent, only ‘toothless’’*
legislative provisions against slavery and forced labour were in place. The discretion of
interpretation as to whether or not bonded labour arrangements were criminalised by law
remained with the judiciary and the administration. Then, in 1975, the Indian Parliament
under Indira Gandhi adopted the Bonded Labour System (Abolition) Ordinance, which
became an act (BLSA) in 1976. The BLSA provides a clear definition and outlines in detail

% The original title of the act was: Presidency Towns.--Masters and Workmen, Act No XIII. of 1859 [passed on
May 4 1859], THEOBALD, 1860, p. 275-277. The short title Workman’s Breach of Contract Act was enacted by
the Indian Short Titles Act XIV of 1897, WIGLEY, 1909, p. 139. Full title: Act No. XIII of 1859, An Act to
Provide for the Punishment of Breaches of Contract by Artificers, Workmen, and Laborers in Certain Cases,
Art. II, Legislative Council of India, May 5 1859. Sometimes, the act is referred to as ‘Workmen's Breach of
Contract Act,’cf. WHITLEY/Royal Commission on Labour in India/Government of India, 1931, p. 107 or AVINS,
1967, p. 42. 1 followed the convention to refer to the ‘ Workman'’s Breach of Contract Act,” cf. ANDERSON, 2004,
p. 431.

67 SARKAR, 1985, p. 110.

%8 British India constituted an individual actor at the international level: Despite the fact that India was the only
non-self-governing founding member of the LN, representatives of the British Raj, among them Indian princes
and nationalist leaders, were able to represent and uphold a position for British India: at times, the Indian
delegation’s position was in conflict with the position of the British delegation. And while divided into directly
and indirectly ruled territories, British India constituted a single judicial unit at the LN. MCQUADE, 2019, 1, 5-7,
10.

% LEGG, 2014, p. 107.

0 Cf. Bihar and Orissa Kamiauti Agreements Act, Government of Bihar and Orissa, 1920, Art. 3, 4. This act is
reprinted in the Appendix; for a discussion of three regional legislations from 1920 and 1940, refer to
DINGWANEY, 1985, p. 324.

"I COLLIER/COLLIER, 1991, p. 6-8.

72 Also written begaree, CASSELS, 1988, p. 168.

73 Only Mishra, MISHRA, 2011, p. 324-325, and the commemorative edition of the Lok Sabha Secretariat for the
former labour minister Jagjivan Ram, Lok Sabha Secretariat, 2005, p. 133, actually mention the bill. The authors
ascribe the authorship of this bill to Ram, but I show that in the discussion in the Interim Parliament, it was Ram
who actually requested the withdrawal of the bill.

74 LEBOVIC/VOETEN, 2009, p. 79.
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measures to eradicate bonded labour in its own right. In 1982, the Supreme Court entered the
platform of abolition in India as a main actor to implement the rules. The court’s assumption
of the power to act suo motu, as well as the adoption of public interest litigation (PIL),
allowed for NGOs, not aggrieved parties to a rights violation, to come forward to the court
with bonded labour cases. Finally, the Supreme Court issued an order to the National Human
Rights Commission to take up the monitoring process of abolition of bonded labour in India.”

Several authors showed that the ideology of freedom shaped the discursive practices
and policy outputs’® against slavery and bonded labour in India.”” The ideology of freedom
has its roots in post-Enlightenment and is expressed by theorists of capitalism and market

1.78 Abolitionists focussed on the contrast between slave

economies such as John Stuart Mil
labour in the West Indies and free’” labour in India. Historical research reveals the fallacies of
approaching slavery and freedom as a dichotomous concept that guided political activities and
legal understanding:®® With establishing the dichotomy of free labour and slave labour, the
antislavery movement blinded itself to the many varieties of Indian labour relationships. The
dichotomy allowed for the interpretation of the ‘milder versions of slavery’®! in India as free
labour. Consequently, abolitionists later were troubled to address slave labour exploitation in
India beyond chattel slavery.®? The work of Major and Prakash insightfully shows how the
idea of freedom influenced the policy output of the British Parliament and the Government of
India. Through discursive processes bonded labour relationships and other forms of slavery
became disguised and legally invisible. Prakash argues that the agricultural labourers in

Southern Bihar, the kamias, were seen by British officials clearly as slaves, but after 1843

“they were defined as bonded labourers.”® And Chatterjee even argues that

delegalisation ensured the erasure of the word ‘slave’ from the superior British
officers’ memoirs. (...) The gradual erasure of the term itself from official records was
reinforced by some British officials and judges who denied that terms in local
languages like bandi, dasi, used by female litigants to describe themselves, actually
translated as ‘slaves.”®*

75 MAJOR, 2012, p. 7-11.

76 Qutputs are the products of political institutional processes, such as, for instance, parliamentary or
governmental policies. Outcomes are the intended or unintended consequences of these outputs, LANE/ERSSON,
2000, p. 60-61.

77 PRAKASH, 2002, p. xi—xii; MAJOR, 2010, p. 505.

78 PRAKASH, 1993, p. 132.

7 In this context the term ‘free’ refers to non-slave labour.

80 MAJOR, 2010.

81 Lord Ellenborough in the House of Lords, Hansard 1803-2005, July 5 1833, Col. 190.

82 MAJOR, 2010, p. 514, 2012, 315, 321-24.

8 PRAKASH, 1993, p. 132.

8 CHATTERIEE, 2005, p. 139.
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These authors highlight the important point of denomination and definition related to the
concept of free und slave labour. But, as I show in the following chapters, the term slavery
was not avoided by official sources altogether. Additionally, Prakash and Chatterjee’s
observations have trouble accounting for the proliferation of antislavery or anti-bonded labour
legislation after delegalisation, as well as legislation contradicting the idea of freedom, such
as the WBCA.

Prakash explains that “[t]he institution of freedom had to be proclaimed repeatedly,
because each proclamation was followed by an awareness of failure. Thus the 1843 abolition
was followed by the discovery of new forms of unfreedom, such as debt bondage, requiring
the enactment of new emancipatory legislations.”® But already in the making of the Act V,
Lord Ellenborough was convinced of the limited effect of any policy against slavery in India,
and therefore anticipated the policy failure. Chatterjee and Prakash explain contradictory
developments by resorting to explanations based on wilful ignorance of policymakers or
sudden new discoveries of slave labour or the redefinition of slavery as bonded labour.®
Consequently, Prakash suggests that responses to the rediscoveries of slavery were marked by
ad hoc reactions.’” He is accepting the slavery/freedom dichotomy as the main element within
the discourse on bonded labour and slavery and as the guiding idea that explains the abolition
of slavery. The inherent contradictions between the ideal and what was practiced, become
visible, but Prakash, as well as Chatterjee, has trouble to explain these contradictions and the
role of other ideas that helped to shape the particular configuration of these contradictions.

How, for instance, can the abolition of slavery and the WBCA be explained in more
nuanced ways beyond the freedom/slavery dichotomy, in a period in which free labour
constituted a rhetorical figure but did not reflect the lived reality of the majority of working
people?®® Furthermore, looking closely at the timing and content of the changes and non-
changes of the institution of abolition, several puzzles appear: From the perspective of critical
junctures, events such as the transition of regime change towards democratisation and
independence in India, offered an opportunity of change.® Such an opportunity can be used
by political actors to force political developments into a certain direction that had not been
possible earlier. Weak provisions to abolish slavery were already in place, namely the Act V'

of 1843 and the IPC,” but the changes arrived at by the Constituent Assembly and the

85 PRAKASH, 1993, p. 132.

8 CHATTERIJEE, 2005, p. 139.

87 PRAKASH, 1993, p. 132.

8 STEINFELD, 2001, p. 1; HAY/CRAVEN, 2004, p. 1.

8 COLLIER/COLLIER, 1991, p. 6-8, 31.

% A. V. Thakkar, Constituent Assembly of India (Legislative), December 16 1949, p. 673.
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Provisional Parliament did not contribute to strengthening these policies. The window of
opportunity for the governing powers of India to adopt a decisive law to end bonded labour
did not materialise in respective legislation. It took almost another three decades and the least
democratic phase since Indian’s independence—emergency rule between 1975 and 1977—to
adopt a stringent law that went beyond all previous policies with regard to definitions and
detail. For the first time, bonded labour was addressed as a form of labour exploitation to be
banned and prosecuted in its own right. Insights from large-N°! studies of International
Relations find a negative relation between undemocratic regimes and the adoption and
implementation of human rights law’’—why, then, was the strongest law adopted under
Indira Gandhi’s emergency rule? Why did this critical juncture, and not independence, open
the window of opportunity for change?

Following the political debates, judicial interpretation and developments of anti-
slavery legislation in conjunction with bonded labour, I provide an alternative perspective to
current understandings of the continued use of bonded labour after the abolition of slavery in
India. Rather than dismissing the abolition of slavery and the continued existence of bonded
labour in India after the formal abolition of slavery as pure failure,”* or a measured intention
to making available slaves as a cheap labour force,” or lack of political will to abolish slavery
including bonded labour,” the case of bonded labour brings to light the struggle of the
colonial power, but also independent India, to fulfil its promise and justification of
governance: To civilize the Indian people, abolish slavery, and provide justice and the rule of
law.” As the main responsible actor for the effective implementation of human rights, I
follow the state’s response to bonded labour from the mid-nineteenth century through
independence to the late twenty-first century. For my purposes, I define the state in line with

O’Donnell, who writes that the state is:

A territorially based association, consisting of sets of institutions and social relations
(most of them sanctioned and backed by the legal system of that state), that normally
penetrates and controls the territory and the inhabitants it delimits. Those institutions
claim a monopoly in the legitimate authorization of the use of physical coercion, and
normally have, as ultimate resource for implementing the decisions they make,

1 A large number (N) of cases.

92 LUTZ/SIKKINK, 2000, p. 633; HATHAWAY, 2002, 1939, 1964, 1967.

9 Cf. PATNAIK, 1985, p. 5; DINGWANEY, 1985, p. 283; CHATTERIEE, 2005, p. 141-143; KUMAR, 2005, p. 418;
POUCHEPADASS, 2009, p. 32.

% DINGWANEY, 1985, p. 313-321.

9 CHATTERIEE, 2005, p. 138; KLEIN, 1993, p. 21; RADHAKRISHNA, 1992, p. 188.

% PRAKASH, 2002, p. 2; KOLSKY, 2010, p. 2-3.
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supremacy in the control of the means of coercion over the population and the territory

that the state delimits.”’

It is interesting to note that O’Donnell uses the term ‘claim,” which is important, since
claiming a monopoly does not necessarily entail its actual realisation.

In this dissertation, I show how the slow and piecemeal developments of the abolition
of bonded labour and slavery summarised above, came about and also assess if and in what
way these developments marked changes from earlier provisions. This requires taking an
institutional perspective on the abolition of slavery in India. Changes within legislation
affecting slave labour can be traced and explained beyond critical junctures, and legal
developments appear less ad hoc than Prakash portrays them, but rather more incremental.
The theoretical basis which I use to conduct the analysis of the development of the abolition
of slavery and its significance towards the abolition of bonded labour in India is based on the
theory of gradual institutional change.”® The theoretical foundation is laid out in the work of
Mahoney and Thelen (2010), as well as Thelen and Streeck (2005). They offer a theoretical
framework to understand institutional change by differentiating between actors of change and
concomitant modes of change, depending on the political environment in which they are
placed.”” This allows me to consider the role of actors and structures, as well as the issue of
the implementation gap that influenced the development of the institution of abolition in India
until today. With this analysis, I go beyond examining the institutional failure to implement
human rights law in India, and beyond a mere description of the developments and the current
situation regarding the abolition of slavery and bonded labour.

100 and to trace the

The long-term perspective allows me to place “politics in time,
development and influence of ideas on the political output concerning a serious human rights
issue. The theoretical framework offers an answer to the inherent policy contradictions,
through acknowledging compromise, as well as the role of the quality of policies and ideas
shaping these policies.!’! Analysing the discussions within the political and administrative
system on the abolition of slavery and bonded labour throughout two centuries, I identify a set
of ideas that go beyond the slavery/freedom dichotomy and which played a crucial role in
both developing and undermining antislavery policies. Taking ideas such as paternalism or

human rights into closer consideration allows us to understand in greater detail the subsequent

legal developments after the abolition of slavery.

°7 O'DONNELL, 2011, p. 51-52.

°8 MAHONEY/THELEN, 2010b.

% MAHONEY/THELEN, 2010b.

100 PIERSON, 2004, p. 2.

101 MAHONEY/THELEN, 2010b, p. 8.
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My approach is therefore problem-oriented and informed by the desire to account for
the development of the institution of the abolition of slavery and bonded labour in India.
Outlining its development highlights how the institutionalisation of a human right, the
freedom from enslavement, including debt bondage, evolved over time. Thereby, I contribute
to two research fields: First, the history of the abolition of slavery and bonded labour in India,
and second, comparative political science, theoretically grounded in gradual institutional
change. The primary focus within this analysis is on the changes the institution has undergone
or resisted. In the course of this analysis, the question of change itself needs to be addressed:
When do political scientists speak of a change, and what is change? While change is the core
focal point of Mahoney and Thelen, they have not provided a clear guide on how to measure
change. They locate one cause of change in the ambiguity of policies but only give anecdotal
hints as to what they mean and how to measure ambiguity.'®? By dissecting the different
elements in legal provisions for antislavery laws in India, I propose a way to qualify what
constitutes a weak or strong institution. This qualification will allow me to determine if
changes at the rules level have actually taken place or not, and in what way. Other indicators
of change are the level of implementation, measured in terms of liberations and convictions,
and a close interrogation of cases decided by the courts.

Simultaneously, ideational aspects play a pivotal role in the changes that the abolition
of slavery and bonded labour have undergone. Taking ideas seriously means not only to
describe political outcomes, but also the content of the outcome. Even though Mahoney and
Thelen address the issue of ideas, they have not fully integrated this component into their
theory. I enhance this theoretical framework by integrating ideas as an additional variable.
This includes the current Zeitgeist, which provides insight into the potential behaviour of
actors, as well as the political output.!®® Hall noted in his contribution that, depending on
timing, the same events may produce different outcomes.!® Taking the Zeitgeist into
consideration, which, during this long period moves from being proslavery towards
antislavery, acknowledges that the ideational environment in which an actor moves makes a
difference.!®

Since policies against slavery and bonded labour in India have not been analysed from
a political science perspective, nor has its legal history been studied bridging British colonial

rule and independent India, this dissertation is an attempt to fill this research gap. Legal

102 MAHONEY/THELEN, 2010b, p. 21.

103 An output is for instance laws or programmes; the outcome is what happens at the implementation level and
can either be intended or unintended.

104 HALL, 2016, p. 34.

105 DumMAs, 2016, p. 3.
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provisions are commonly referred to and discussed in scholarly works,'% but the actual
development of the abolition of slavery in India after its formal abolition, has not been
undertaken. The abolition of bonded labour and slavery touch upon the relations among
human beings, and the formation of the state. The abolition of slavery and bonded labour are
central to political history. Landman calls for more research in the field of political science on
human rights in order “to provide better and more complete explanations for the variations in
human rights protection and to enhance the relevance of its findings for the wider policy and
practical community.”'®” My contribution follows the tracks of how policies evolved within
the political systems and the output the respective political systems generated. Therefore, this
dissertation aims to understand how and why the institution of the abolition of slavery and
bonded labour evolved the way it did, and is consequently placed interdisciplinary within the
fields of history and comparative political science, with inspiration drawn from International

Relations.

Structure of this Dissertation

In the first chapter I discuss the conjectures implied above, including the theoretical
framework. I lay out in detail the theoretical assumptions and gaps that form the starting point
of my analysis and then offer three suggestions of advancing the theory of gradual
institutional change: The division of one variable in two; the addition of a type of actor; and
the explicit inclusion of ideas and Zeitgeist in the theoretical deliberations and analytical
approach to the history of the abolition of slavery and bonded labour in India.

In the second through sixth chapter of the dissertation, I present the empirical cases
and my theoretical analysis based on the theory of gradual institutional change. Here I also
test the relevant hypotheses, depending on the cases’ conditions, the Zeitgeist, the institutional
characteristics and the political context. In reiterating the history of the regulation and
abolition of slavery, forced labour and bonded labour, I begin with the identification and
discussion of the appropriate starting point. This is simultaneously a discussion and
description of how the abolition of slavery in India developed as an institution. I trace the
regulation and abolition of slavery and the slave trade, interrogating in particular the legal
developments that began in Great Britain and their impact on the issue of bonded labour. I
begin with the institutionalisation of the abolition of slavery in India, starting with the

abolition of the slave trade by the British Parliament in 1807. The period from 1807 on is also

196 Cf. DINGWANEY, 1985.
107 LANDMAN, 2002, p. 566.
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Introduction

important, since in this period I trace the development of the norm of the abolition of slavery
and bonded labour at the international level. As previously suggested, I argue that the
institutionalisation of the abolition of slavery was completed with the adoption of Act V in
1843. This constitutes the point from when the institution changed and underwent several
transfigurations that were meaningful vis-a-vis the question of bonded labour. The time frame
of this study comprises the years between 1807 and the 1990s: The first attempts to abolish
slavery by the British until the becoming active of the National Human Rights Commission in
India in monitoring the abolition of bonded labour. Within these approximately 200 years,
several potential critical junctures can be identified, which appear useful to structure the

analysis in the following phases:

Institutionalisation East India Company & British Parliament (1807-1843)
e 1807: Abolition of the slave trade
e 1833: Abolition of slavery (except the possessions of the EIC)
e 1843: Delegalisation of slavery

15t Episode East India Company and British Raj (1843-1919)
o 1859: Workman’s Breach of Contract Act
e 1860: Indian Penal Code

2" Episode British Raj (1919-1947)
e 1925: Repeal of the Workman'’s Breach of Contract Act
e 1926: League of Nations Slavery Convention

3rd Episode Part one and two (1946-1990s)
Part one Constituent Assembly, provisional government & parliament (1946-1952)
e 1950: Constitutional Article 23
e Withdrawal of the Prevention of Free or Forced or Compulsory Labour Bill

Part two Independent India, emergency and post-emergency rule (1952-1990s)
Withdrawal of the Prevention of Free or Forced or Compulsory Labour Bill
1976: Bonded Labour System (Abolition) Act (BLSA)

1982: Bandhua Mukhti Morcha Case

1993: National Human Rights Commission

Chapters two to six are dedicated to the cases—their description and theoretical analysis. All
chapters are structured similarly. First, I describe the institutional characteristics, as well as
the relevant Zeitgeist and actors’ disposition towards the institution. I formulate respective
theoretical assumptions about possible changes, based on the hypotheses developed in the
theoretical chapter. The prediction is then followed by a description and simultaneous analysis

of the historical events. In the final conclusion I outline the observations and discuss how the
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Introduction

theoretical framework is able to explain the institutional development of the abolition of
slavery and bonded labour. From there I move to suggesting future research.

The remainder of this chapter is dedicated to describing the historical and current
forms of slavery, bonded labour and forced labour in India. Part and parcel of such a
description is the role of poverty and caste. At the end of this chapter, I discuss the definition

of slavery and define bonded labour, as well as forced labour.

Slavery and Bonded Labour in India

Historical records from the Indian subcontinent documented slavery since Mahmud Ghazni in
1025 to 1000 BC, and throughout the Delhi Sultanate, in which slaves rose to such political
power as to establish their own ruling dynasties—the Qutb al-Din Aybak dynasty.!®® The
Mughal Empire'® and the British Empire'!® observed and regulated slavery. Under the
Moghul Empire people became enslaved as war captives and were traded as slaves; women
were held as concubines by the ruling elite.!!! Mann shows that slaves during these millennia
had been employed in different occupations and that the institution varied, from hereditary to
temporary enslavement. He argues that the slave trade not only from Africa to the Americas
but also from Africa to Asia constituted an important part of the history of globalisation. The
slave receiving societies, their economic, bureaucratic, trade, as well as military systems,
would have collapsed without slavery.''?

Enslavement in South Asia was not necessarily maintained throughout life; people

t.113

were born into slavery, but slaves could buy themselves out of enslavemen Manumission

4 and some

was not necessarily inherited. Slaves could own property and valuables,'
exercised major influence on their master and ruler of the kingdom, as in the famous example
of the female slave Virubai, who controlled the political affairs of the Maratha king until her
death in 1740.''> There were slaves who inherited kingdoms''® and became rulers, as it
happened in 1894 in the kingdom of Rajput.''” But as Patterson points out, the slave’s

dependence upon a master ensured the loyalty of the slave, and to the very end, the fate of the

108 KUMAR, 2006, p. 84-85.

109 MAJOR, 2012, p. 26-27.

110 CHATTERJEE, 2006, p. 32-33.

111 EATON, 2006, p. 11-12.

12 MANN, 2012, 18-19, 22, 156.

113 GUHA, 2006, p. 175-176.

114 GUHA, 2006, p. 175.

!5 CHATTERJEE/GUHA, 1999, p. 172-186; cf. GUHA, 2006, 174, 176.
116 EATON, 2006, p. 10.

117 CHATTERJEE/GUHA, 1999.
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slave depended on the master.!'® The unfixed social status of slaves allowed for their
integration into society. Social boundaries were not set rigidly, and some individuals enjoyed
opportunities of social up-ward mobility.'"

Bonded labour in India appears to be just as old as slavery. Kautilya’s Arthashastra,'*
written around 300 BC,'! set rules for debt bondage:'?> The punishment for “[a]ny person
who has once voluntarily enslaved himself if guilty of an offence (...), be a slave for life.”!?3
While “[t]he offspring of a man who has sold off himself as a slave shall be an Arya.”'?* The
Arthashastra also acknowledged that whole families in times of distress may choose to bind
themselves via debt to another more wealthy family, and a worker could also give himself
into bondage instead of paying a fine as punishment for an offence.!?

The British colonial power also made use of slave labour: Indians were used as
domestic slaves;'?® during the time of the East India Company (EIC), officers travelling
across the region made use of coolies!?’ and slave labour as carriers or boat men. These
practices were already banned in Bengal and Madras in 1795 and 1810,'?® but continued until
the early twentieth century.'?” British colonial power also used slave labour for the building of
the railways and roads,'*° and after the abolition of slavery in 1833, Indian labourers were
moved to plantations on other colonial territories, for instance to Mauritius, Jamaica, Trinidad
and British Guiana, under the indentured system.!*! During the famines in the eighteenth and
nineteenth centuries, British observers described the self-enslavement of individuals into debt
bondage as a means of survival. They interpreted these actions “with emerging orientalist
tropes about the inherent passivity, indolence and lack of entrepreneurial spirit that

supposedly characterised Hindus.”!*? According to other historians such as Arnold and Davis,

the Bengal famine of 1770, with about ten million casualties, was a product of British

118 PATTERSON, 1982, 311, 331-33.

119 MANN, 2012, p. 12; EATON, 2006, p. 6.

120 SEN, 1999, p. 559. The Arthashastra is a manual in state-craft; the authorship is ascribed to the ruler Kautilya
in 300 BC at the beginning of the Mauryan dynasty in the Indus delta, The Editors of Encyclopaedia Britannica.
12 MANN, 2012, p. 13; CHATTERIEE, 2014, p. 343.

122 SHAMASASTRY, 2010 [1915], p. 260. In judicial, governmental and parliamentary discussions of colonial and
independent India, no actor referenced to the Arthashastra between the time period I consider.

123 SHAMASASTRY, 2010 [1915], p. 260-261.

124 SHAMASASTRY, 2010 [1915], p. 261.

125 SHAMASASTRY, 2010 [1915], p. 260, cf. Kautilya/OLIVELLE, 2013, 582 (2.36.46.), 613 (3.13.5.).

126 BANAJIL, 1933, p. 6-8; MAJOR, 2012, p. 90.

127 For a discussion of the origin of the term coolie, refer to TINKER, 1974, p. 41-43.

128 CASSELS, 2010, p. 170-171.

129 CASSELS, 2010, p. 168-169.

130 UPADHYAY, 2011, p. 39; KERR, 2004, p. 9.

131 CASSELS, 2010, 211, 224; GILLION, March 1958, p. 14.

132 MAJOR, 2012, p. 56; see also the Law Commission Report of 1841 in which the ancestors of the 1770 famine
were still enslaved as hereditary slaves, Details of Bengal Slavery, Indian Law Commission, January 15 1841a,
p. 4-5.
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intervention and seizure of crops. The British colonial power used the prevalence of slavery as
justification to colonise the Indian subjects who were in need of European guidance, and,
furthermore, they did not acknowledge their contribution to these human disasters, in which
debt bondage was a strategy of pure survival.!*

Major interrogates the ‘reality’ of slave labourers from the vantage point of the
political discourse in the British Parliament in the early nineteenth century. When the
abolition of the slave trade and slavery came under attack, parliamentarians moved to abolish
slavery in the West Indies, but several MPs resisted the abolition of slavery in India. In the
British parliamentarians’ eyes, Indian slave labour seemed to be a mild version compared to
the slave labour on the plantations in the Americas.!** But Major demonstrates that brutality,
homicide and chastising of slaves were known to those who experienced slavery on the Indian
subcontinent. She makes clear that severe punishments have been part of the lives of slaves in
South Asia and, in many cases, was not different from the brutality exercised on the
plantations in the Americas.'*®

Today, references to slavery in India most commonly refer to debt bondage or bonded
labour. In 2005 and 2011 the ILO estimated that there were 12.3 million people working in
forced labour!**—the ILO’s definition of forced labour includes bonded labour—and in 2012
this number rose to 20.9 million'*’—a change which is attributable not to an actual increase of
people in forced labour, but rather to different methods used to generate the numbers.!*® The
1819 observations of a collector from Tanjore are strikingly similar to the tales of bonded

labourers of today:'*’

[TThe origin of their bondage arises in a voluntary agreement on their part to become
the slave of some man more powerful than themselves, upon whom they thus impose a
more strict obligation to protect and maintain them and their families, than if merely
serving them as labouring servants. (...) When a bond of slavery has been given, it
ceases not with the life of the party, but is binding upon the descendants of the original
giver, who continue bound by the condition of it likewise. In return, the owner is
obliged to find subsistence at all times and under all circumstances, for the family of

133 DAVIS, 2001, p. 310; ARNOLD, 1999, p. 94-99.

134 Cf. BANAIJL 1933, p. 390.

135 MAJOR, 2012, 4-5, 13, 97-103; cf. POWELL, 2006, p. 264.

136 BELSER/MEHRAN/COCK et al., 2005, p. 1; International Labour Office, 2005, December 7 2011; bonded
labour falls under the ILO’s definition of forced labour.

137 International Labour Organisation, 2012, p. 11.

138 International Labour Organisation, 2012, p. 11.

139 Cf. MISHRA, 2011, p. 44-49; PREMCHANDER/PRAMELLA/CHIDAMBARANATHAN ef al., 2015, p. 1; National
Archives of India, 1933, p. 30-31; BREMAN, 1996, p. 164—167. For a literary presentation of bonded labour, cf.
Premchand: One and a Quarter Ser of Wheat (Hindi: Sawa Ser Gehun, 1921), reprinted in: Premchand, 2017,
p. 513-519.
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his bondsman, whom he can employ in any manner he pleases, although it is generally

as a labourer in the fields.'*

Another variation of slave labour in India is so-called ‘free’ labour. ‘Free’ translates as
‘unpaid’ in this context. One name used for free labour is begar, which is explicitly banned by
the Constitution of India of 1950. Begar (or begaree) has been demanded by the regional
nobility, or by the British colonial administrators who used carriers and requested other
services for short periods of time when they toured in the Indian regions. The Elphinstone

Code of Bombay of 1827 defines begaree as follows:

Compelling a person to serve as a porter or guide by means of personal violence, as
blows, or such treatment as produces corporal pain or injury: or by means of violence
to property, as seizing or injuring any article belonging to him or in his occupation: or
by means of threats expressed in words, or conveyed by conduct denoting an intention
to inflict some injury to person or property apparently in the power of the culprit to
effect.!!
Begar has most commonly been used to describe forced labour extracted by the state or state
agents. The Government of India regulated the use of begar by the British administrators'#?
and abolished it with the Act V of 1843143
Another form of free labour still extracted today is carried out under the auspices of
caste: In the villages the lowest caste members and Dalits are often requested to perform free

labour.!** Since most of the bonded labourers are members of the Scheduled Castes (SCs) or

Scheduled Tribes (STs),'* 1 discuss this relation in more detail in the following sub-chapter.

Caste and Poverty

When you sweat, it’s water. When we sweat, it’s blood! 146

—Viramma, a Dalit woman from a South Indian Village, 1997

Caste in India is the institutionalisation of inequality, resulting in discrimination of low caste
communities and Dalits in the social and economic spheres. While caste is a specific form of

social stratification in South Asian societies, the concept as such can be found in every

140 Collector of Tanjore, June 30 1819, House of Commons, 1928, p. 837.

141 Quoted in CASSELS, 2010, p. 168.

142 MAJOR, 2012, p. 52-54.

143 Governor-General in Council, April 7 1843, Art. 1; MAIOR, 2012, p. 9.

144 BHATTACHARJEE/Human Rights Watch, 2014, 2, 17, 59-60; International Dalit Solidarity Network, October
2015, p. 56; UPADHYAY, 2011, p. 44.

145 BREMAN, 1974, p. 7; International Labour Office, 2005, 31, para. 141; MARLA, January 1981, p. 17-18.

146 Viramma/RACINE/RACINE, 1997, p. 266.
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society.'*” The stratification of society along the lines of caste, allows for upper caste
members to appropriate the labour or the surplus produced by lower caste members or
Dalits.'*® Consequently, lower caste members and Dalits are primarily the victims of bonded
labour.!* Caste, contrary to race, cannot be revealed by physical traits, only by social
practices: the labour an individual performs, the family name the person carries or the
knowledge a village community shares of its community members.!>° Caste overlaps with
class, but contrary to class, caste divides even workers among each other: Ambedkar observed
in his work that “[t]he Caste System is not merely a division of labour. /¢ is also a division of
labourers.”'>!

Caste constitutes a marker for the exercise of citizenship, yet also contributes to the
limitation of citizenship.'®? Kosambi explains that the division of labour along caste lines
originated several thousand years ago,'”® and Patnaik confirms that Aryan society
incorporated different Indian tribes and these tribes conducted different tasks than the
Aryans.">* While this racialised interpretation of Indian social history needs to be treated with
caution,'> in the past, as still today, many Hindus make a value distinction between the
different occupations. This distinction is based on the ritual meaning of the labour exercised
and is translated into caste relations. Depending on the nature of the labour it can be perceived
as polluting or pure.'*® One line that can be drawn is between manual and non-manual labour
or the exposure to bodily fluids and corpses.'>” Occupations such as manual scavenging, the
removal of human excrement by hand,'”® the skinning of dead animals, or leather
production,’®® belong to occupations deemed ‘polluting’ and are almost exclusively

undertaken by the lowest castes or Dalits.!®® Often Dalits are forced to do these tasks for no

147Rov, 1979, p. 297

148 Cf. MUNDLE, 1979, p. 113; MARLA, January 1981, p. 146.

149 Human Rights Watch, January 2003, 6, 10; CHAKRAVORTY/International Labour Office, February 2004,

p- 15.

150 UpADHYAY, 2011, 37, 52, 53.

151 Ambedkar, Annihilation of Caste, quoted in AMBEDKAR/ANAND/ROY, 2014, p. 115, italic in the original.

152 JAYAL, 2013, p. 227-228.

153 KOSAMBI, 1965, 83, 101; cf. UPADHYAY, 2011, p. 36-37.

154 PATNAIK, 1985, p. 3.

155 See for a short discussion GHOSH, 1999, p. 32-33.

136 KUMAR, 1993, p. 113. It is interesting to note that resistance of Dalits and lower caste members against these
forms of labour were also based on the ritual meaning of these works and their denial to be the rightful inheritors
of those occupations, UPADHYAY, 2011, p. 41; cf. BREMAN, 1974, p. 53.

17 UPADHYAY, 2011, 31, 36-7, 41-2, 44; cf. BREMAN, 1974, 8, 14.

158 BHATTACHARJEE/Human Rights Watch, 2014; MISHRA, 2011, p. 138. Manual scavenging is the term for the
practice of manually cleaning and disposing of human waste from dry latrines and sewers. This is often carried
out with bare hands or basic tools like brooms and baskets.

159 PRUTHI, 2004, p. 164.

160 UPADHYAY, 2011, p. 31; cf. BHATTACHARJEE/Human Rights Watch, 2014; NIAZI/ANZIA/Women News
Network — WNN, May 12 2008; SHRIKANT, 1952, p. 3.
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remuneration, in some cases even without any compensation, neither cash nor kind.'®! There
are also ‘pure’ occupations, which include polluting duties, such as a post-mortem
examination in medical professions. Roy reiterates that there are upper caste doctors, who
conduct post-mortem examinations with the assistance of the low caste sweeper.!'®> Therefore,
it is no surprise that the majority of the bonded labour population, but not exclusively,
consists of lowest caste members and Dalits, followed by tribal people.'®?

The results of the National Survey on the Incidence of Bonded Labour estimate that
2,617,000 bonded labourers, 86.6 percent, belong to the SCs or STs.'* There is not a
conditional relationship between bonded labour and caste—not all bonded labourers belong to
the SCs and STs and not all SCs and STs are bonded labourers—but social relations and
social hierarchy play into the configuration of bonded labour in India. Hjejle discusses the
first British reports on slavery and bonded labour in South India: Since 1818 the British
administrators observed the connection of caste, or rather untouchability, and bonded labour,
which the colonial officers found was absent in areas that had been governed by Muslim
rulers.'® Similarly, Quirk summarises that “anti-slavery obligations invariably impinge upon
larger structural questions of social and institutional discrimination, and the (mal)distribution
of economic resources and political power.”!%®

Poverty is another contributing factor that perpetuates bonded labour: Gabhanin argues
in his study on human trafficking that being poor does not necessarily lead to slavery, but it
“creates the necessary conditions.”!®” Van den Anker,'®® Kiinnemann,'® Igbal,'” and
Tomlinson'”! agree with the identification of poverty as the main force that pushes people into
exploitative labour relationships. The assumption that poverty is the main cause of the
continued existence of bonded labour is supported by quantitative studies on a global scale,
which correlate between poverty and human rights violations: Hafner-Burton and Tsutsui'!’?
find in their analysis that generally those countries that rate badly in human rights

performance are also economically under-developed. The solution to the problem prescribed

16! BHATTACHARJEE/Human Rights Watch, 2014, 2, 17, 59-60; International Dalit Solidarity Network, October
2015, p. 56; UPADHYAY, 2011, p. 44.

162 ROy, Janary 17 2015.
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the Bhuiyas, an indigenous community, and 25 percent to tribal communities, MUNDLE, 1979, p. 105-106.

164 MARLA, January 1981, p. 144.
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166 QUIRK, 2008, p. 532.

167 GABHAN, 2006, p. 531; cf. ZHANG/PINEDA, 2008, p. 52.

168 VAN DEN ANKER, 2004.
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by this perspective on slavery and bonded labour is economic uplift.!”® But capitalism and
economic growth have not delivered on their promise to serve the general welfare of all
people. Often in areas of industrial development, a deterioration of labour conditions of the
poor can be observed. Too often the poor are excluded or treated as the collateral damage for

development.!”* Poverty persists,!”

even after the liberalisation of the Indian economy in the
1990s, and particularly Dalits and Adivasis'’® remain largely unaffected by the fruits of
India’s growth:'”” 46 percent of the informal agricultural workers in India live below the
poverty line, even though they have work.!” During the period between 2003 and 2012, the
United Nations Development Programme (UNDP) estimated that the working poor, people
who earn USD 2 or less per day,!”” constituted 55.5 percent of the population in India.!'®® The
Indian government sets the poverty line at INR 20 per day. According to an Indian
government report of 2007, 77 percent of the Indian population lived on less than INR 20 a
day in 2004.'%! By the year 2016, the number of those who work and earn less than USD 2
experienced a sharp decline: The UNDP estimated that the working poor constituted 21
percent of the population.'®> These numbers show that having work does not necessarily
provide for the possibility of even dreaming of rising out of poverty. The poverty rate also
shows that a large number of people is at risk to become bonded labourers.

Dalits and lower caste members are much more vulnerable to poverty than members of
higher castes, and the majority of the Dalits in agriculture are landless.'®® Poverty increases
the likeliness of landless farmers and workers to submit to exploitative contracts or to bond
themselves to their debtor.'®* Caste and the continued existence of bonded labour play a
pivotal role in sustaining a cheap workforce. Employers are able to increase the margins of
gains because of the cheap labour.!®® To continuously be able to tap the source of cheap

labour, caste is essential. The caste system regulates the division of labour and the “division

173 VAN DEN ANKER, 2004, p. 22-28; KUNNEMANN, 1995; IQBAL, 2006; TOMLINSON, 2009, p. 241.
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ages 15 and older,” United Nations Development Programme, 2015, p. 50.
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183 JAYAL, 2013, p. 262.
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185 KAK/PATI, 2012, p. 1; CHOPRA, 2012, p. 37; cf. KARA, 2012, p. 12-15.
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of labourers.”'®¢ Consequently, caste draws the line between those who are exploited and
those who exploit and helps to explain enslavement patterns. '’

Some commentators styled this logic of vulnerability and exploitation as a charitable
undertaking: A high court decision of 1880'%% and in reports of the British administration of
the 1840s, slavery and debt bondage were explained to function “as the Indian Poor Law.”!’
Others argue that bonded labour compensates for the lack of access to the formal credit
market.!”® Bonded labour arrangements allow workers to receive a credit which they would
never receive from a bank.'”! But Brass warns against reinterpreting exploitative relations as
“functional-for-those-who-are-ruled.”'®> The bonded labourer-employer relationship is not
among equals and not only characterised by economic nature; rather, the relationship is

usually marked by social hierarchy mediated and legitimised by caste!*?

and often enforced by
threat or the actual use of physical violence.!”* Other scholars found that state supported
credits are not the solution to the problem either. Credits cannot compensate for caste
discrimination or notorious underpayment. Microcredits have in many cases proven to
perpetuate exactly what Yunus claimed to alleviate: Poverty.!”> Reports on suicides of debtors
is a reoccurring theme in the news, even though these credits are intended to help avoid these
tragedies. Because women comprise the main target group of microfinances, these suicides
have an increasingly higher rate of female victims.!?

One might wonder why bonded labourers do not ‘simply’ walk away from their
exploiters. Power, defined in the simple terms of Dahl, finds its perfect empirical expression
in bonded labour: “A has power over B to the extent that he can get B to do something that B
would not otherwise do.”!” This power can be exercised on the individual level, but also at
the community level. Power and control are at the heart of the relations between

slaveholder/employer, the slave/bonded labourer, and the state. As Mitra put it so eloquently

in Power, Protest and Participation: “[Alny act of power requires an implicit complicity by
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those subject to that power, wherein lies the room for manoeuvre by the powerless.”!”® This
room was used by many Indian labourers, when they removed themselves from the power
relation, for instance by leaving the tea plantations in Assam.'®® Their self-help strategies
were also forms of resistance: There are reports of violent actions against exploitative
employers, flight, go-slow tactics, collective protest,’’ or coping mechanisms that could also
be seen as means of resistance, such as drug consumption or suicide.?’!

Hjejle describes instances of slaves and coolies in South India who learned of the
delegalisation of slavery in 1843; in asserting their newly acquired ‘right’ and the inability of
employers to reclaim them legally, they were confronted with reprisals by upper caste
members and former slaveholders. These groups resorted to different methods of repression
that also reflect the power relations, mediated by caste, economic and social position, and

resulting in better access to judicial institutions of the better-off and higher castes. Such

methods included:

‘(a) bring false cases in the village courts or in the criminal courts; (b) obtain, on
application, from government waste lands lying all round [sic] the paracheri, so as to
impound the pariahs’ cattle or obstruct their way to the temple; (c) have mirasi names
fraudulently entered in the government account against the paracheri; (d) pull down
the huts and destroy the growth in the backyards; (e) deny occupancy right in
immemorial subtenancies; (f) forcibly cut the Pariahs’ crops, and on being resisted
charge them with theft and rioting; (g) under misrepresentations, get them to execute
documents by which they are afterwards ruined; (h) cut off the flow of water from
their fields; (i) without legal notice, have the property of subtenants attached for the
landlords’ arrears of revenue.’?%

The dimension of violence played an important role. In many cases coercion was exercised in
a variety of forms, such as the threat or actual use of physical violence, threats or actual
execution of internment, and threats against the lives of the debtor as well as his or her whole
family. In the late nineteenth and early twentieth centuries, the tea plantation owners, for

instance, ran private prisons, where they were allowed to incarcerate workers®” and severely

punished runaway slaves. Surrounding villages were complicit in returning runaway slaves to

198 MITRA, 2002, p. 8.

199 VARMA, 2011, p. 59.

200 GrRAY, 2008, p. 386; VARMA, 2011, p. 10; BHATTACHARYA, 2013; BAAK, 1999, 123, 148;
CAMPBELL/ALPERS/SALMAN, 2007, p. 7-8; KOLSKY, 2010, p. 142; GUHA, 1977, p. 46.

201 My interpretation of the descriptions of drug consumption of coolies at the tea plantations in VARMA, 2009,
p. 149. On suicide cf. TINKER, 1974, p. 11.

202 J, H. A. Tremenhere: Note on the Pariahs of Chingleput, October 5 1891, in Madras Revenue Proceedings,
September 30 1892, Vol. 4218, p. 615-50, quoted in HIEILE, 1967, p. 115.

203 VARMA, 2011.
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the tea plantations.?”* Ambedkar gives the example of social boycott—as described above—
which higher caste groups used against lower caste members to coerce them to do ‘their
duty.’?% Today there are still reports of corrupt police officers who return bonded labourers to
their employers, and today’s newspapers report on acts of violence too abhorrent to picture
that bonded labourers can experience, when they choose to run away;?°® and Breman
reiterates equally disturbing treatment of absconding labourers, whom creditors had tied to
trees and flogged, shaved or beaten to death in the 1990s.2%’

Some bonded labourers did run away and ended the exploitative labour
relationships.?”® But for the lot who endured, one has to understand the different coercive
mechanisms at the disposal of those exacting free or bonded labour. Many workers
‘voluntarily’ choose to bond themselves and often lacked the knowledge of their rights
officially granted to them by the state. Or they were unable to access the records of their
creditor in order to track their amount of debt and down-payment through the work they
already completed. There were also normative and moral obligations at work that ‘forced
workers to pay back their debt.”?*® The Royal Commission on Labour observed in 1931 that
the labourers took their contractual obligations seriously and noted the populations’ notion of
“the sanctity of contract.”?!” The caste system was, and is as of today, successful in keeping
the losers of the social hierarchical system in their place: Often Dalits believed in their
inferiority and obligation to perform those tasks, and they often also believed that this was

their duty, or they simply lacked alternative options.?!!
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Defining Slavery, Forced Labour and Bonded Labour

Between the Law Commission Reports of 1841 and the Trafficking in Persons Report (TIP)

of the US State Department of 2016, organisations, administrators, commissioners and

99212 <c

scholars described bonded labour as “self-mortgage, semi-slavery,”?!3 labour exploitation

99214 99215 99216

“akin to slavery, or subsumed it under “human trafficking, or “forced labour.

7

Another term used to describe coerced labour?!” since the beginning of the twentieth

century?'® is “modern slavery.”?!® The adjective ‘modern’ tries to isolate contemporarily
observed forms of slavery from supposedly past forms of so-called ‘chattel slavery.’??’ In
other cases it seems that authors use the word ‘modern’ simply because they describe slavery
as it is found today—and today is modern.??! This use of terminology encompasses various
forms of exploitation: Bonded labour, forced marriages and human trafficking.?*?> The
plethora of terms and the academic discourse exemplify that the question on defining slavery
is far from resolved.’”® Examining several authors’ discussions on the terminological
conflation does not necessarily clear the confusion.’’* Unfortunately, a recourse to
international legal provisions is not helpful either’>—the adoption of additional conventions
and the defining of new areas of concern, namely the ILO and bonded labour,??° has only

contributed to the terminological and definitional confusion.??’
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observation: PATTERSON, 2012, p. 322.

226 Based on an interpretation of the Declaration on Fundamentals Principles and Rights at Work of 1998
(International Labour Conference, 1998), the ILO expanded the meaning of C29 Abolition of Forced Labour
Convention’s provision “all forms of forced or compulsory labour” to bonded labour, MISHRA/International
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As Major points out, the transatlantic slave trade and the plantation slaveries in the
Americas were constitutive of the initial legislation of abolition. In addition, slavery is often
defined from the vantage point of the American experience. The abolitionist discourse drew a
bipolar line between free labour and unfree or slave labour.??® Different systems of slavery in
South Asia, never fit this freedom/unfreedom dichotomy.?*® And it also did not reflect the
actual experience of most workers and (female) service providers in the metropolis. Also, in
Britain, the ‘free’ workers with contracts were legally covered by master and servant laws that
allowed for criminal sanctioning for breaches of contract. None of the workers were free in
the sense that they were not exposed to mechanisms of physical compulsion,?? or that they
could choose their employer, leave their job whenever they wanted, or bargain their wages or
working conditions.?*! But the concept of chattel slavery and the “complete and extreme

domination as the essential prerequisite of slavery”3

is also only valid for aspects of the
American slavery experience: The position of the first black slaves that were brought to
America did not fit the narrow definition of chattel slavery. By the mid-seventeenth century
the African slave status became increasingly formalised, with the black population forced into
permanent and inheritable slave status.?3*> Smedley explains that “[t]hese changes continued
into the early eighteenth century, and in the process produced a system of bondage that was
unique in human history. Its primary distinctiveness rested on the fact that such slavery was
reserved exclusively for black Africans and their descendants.”?3

Eaton argues that in societies organized by social hierarchy, dependencies vary in
degree, and slavery constitutes the highest degree of dependency. Slavery in India constituted
only one form of dependency, in a society in which all individuals depended in greater or
lesser degree.?*> Chatterjee insists that restricting the use of the term slavery to arrangements
similar to the slaveries in the Americas would be buying into the master and ruler narrative
exercised by the British that ultimately failed to address other forms of slavery in other parts

of the world: “This perspective [that slavery in India was ‘benign’] on indigenous society

persisted till well into the twentieth century, and continues to circulate today as a resistance to

228 MAJOR, 2012.

229 MAJOR, 2012, p. 12-13.

230 STEINFELD, 2001, p. 1.

231 CASTLE/HAGAN/WELLS, 2007, p. 97.

232 CHATTERIEE, 2005, p. 138.

233 ALLEN, 2012, chapter 10.
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235 EATON, 2006, p. 3.
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the ‘universalisation’ and ‘homogenisation’ implied by the term ‘slavery’ itself.”?*® Salman
also supports this observation in the discussion of the Philippines, arguing that “[t]he
privileged position of the United States and the Americas in this global historiography is
obviously inadequate for understanding slavery and abolition.”?*” Interestingly, shortly after
the act of 1833, the British parliament adopted an additional act against slavery committed by
British subjects. This act provided that “all Persons holden in Servitude as Pledges for Debt,
and commonly called ‘Pawns,’ (....) shall (...) be deemed and construed to be Slaves.”?*
Translations and descriptions of ancient texts indicate that degrees of dependency and
bondage by debt were known in ancient India,?*° but also for instance in Rome and Greece.?*
In ancient Greece was no term that could be translated as debt bondage, but authors
discussing antique sources testify that people could get caught in debt bondage: The ruler
Solon, for instance, abolished debt bondage in 600 BC. Bondage and slavery existed side by
side and were associated with degrees: Bondage was not an agreeable status, but slaves were
socially inferior to bonded labourers.?*! Olivelle, who translated the Arthashastra, describes
terms that can be understood as bondage through debt, established by monetary exchange or
in kind: Udaradasa, bhaktadasa and ahitaka. Olivelle explains that an udaradasa was a
“subsistence slave,” a person who became ““a slave in order to obtain maintenance. Thus, no
sale [took] place.”*** Referring to other sources, the Manava Dharmadastra and the Narada
Smyrti, the same construct was called “bhaktadasa.””>** Furthermore, a person could be given as
a pledge:*** The ahitaka was “someone given to a creditor as collateral. During the time the
person [was] a pledge, he or she resemble[d] a slave and [could not] act independently.”>*
But a person given as collateral had “more rights than a slave.”**® Another state-sanctioned
variation of debt bondage could be entered through a judicial process. If an accused person
was poor and found guilty, the plaintiff could pay the fine ordered by the court as punishment

and “get work done by him.¥
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Already the ancient examples show that debt bondage did not fit the dichotomous
concept of either free or slave labour. Their social status was not as degrading as slavery, and
it could be entered into and later ended as a relation based on a debt. Therefore, I formulate a
working definition of bonded labour with hindsight to free labour and slavery. In line with the
suggestions of other authors,?*® I diverge from the dichotomous concept and use a continuous
model. Ahuja cautions scholars not to fall in the same trap of fixing different forms of
dependencies on the continuum, which ends up being too simplistic, and brushes over the rich

real-life experiences and struggles between workers and employers: 2%’

During their working lives, large segments of the workforce have been moving, under
diverse historical conditions, in and out of various labour forms, of their own accord
and/or in response to economic or political coercion. Crucially, (...) workers and/or
their employers have also been known to stretch a labour form to the point of turning it
into another, qualitatively distinct form.?>°
In the light of the previous discussion, and for instance the different experiences of the
bonded labourers exemplified in the case of Madan, “it is clearly understood [that the
definition of formally free labour is] an abstraction from the much richer and more complex

reality of concrete historical situations,”?*!

and it serves “the purpose of marking out larger
historical tendencies.”*?* This also applies to other conceptualisations of forms of unfree
labour.

According to Zeuske, chattel slavery encompasses four dimensions:*>*> Ownership
rights including the full disposal over the slave’s body by the owner; the transferability of the
slave by sale and purchase; the demobilisation of the slave; and the slave status being
hereditary.?** Looking at those elements and the ensuing discussion of Zeuske, it appears that
there are more elements constitutive of slavery than appear at first sight. The definition of
chattel slavery invokes a legal dimension, the legally sanctioned ownership right over a
person enforceable by a court or other state bodies.?>> This definition is also given in the

League of Nations Slavery Convention of 1926, Article 1: “Slavery is the status or condition

of a person over whom any or all of the powers attaching to the right of ownership are

248 AHUJA, 2013, p. 100-114; PATTERSON, 2012, p. 323.
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99257

exercised.”?% Allain clarifies that “the status or condition encompasses de jure and de

facto exercise of slavery, and which therefore allows the use of this article vis-a-vis bonded
labour. The phrase “any or all of the powers attaching to the right of ownership”?*® removes
the de jure ‘ownership’ requirement, and the de facto ‘power of ownership’ is sufficient to
make a judicial case.?® Seeing slavery as one form of labour exploitation on the free/unfree
labour continuum, the ownership right de jure is the qualifying element for slavery, while
bonded labour is marked by the de facto ownership. Following the logic of property, the
property in the person can also be inherited, transferred, sold and purchased,?*® a practice also
familiar in the case of bonded labour, as discussed in the case of Madan.?®!

A third dimension, addressed by Zeuske and in the Slavery Convention’s Article 1, is
the full disposal over the slave’s body by the slaveholder. This relates to the control exercised
over the slave regarding decisions of life and death, marriage and reproduction. The full
disposal over a slave includes the appropriation of the production of the slave or the services
s/he offers, for which the slave is not remunerated or compensated. Regarding the full
disposal over the slave’s body, Zeuske insists that this is also relevant for debt bondage and a
condition that renders the distinction between bondage and slavery artificial. He therefore

>262 instead.?®® The exercise of

suggests to follow Warren, and to use the term ‘debt-slavery
control also touches upon another element: The dimension of exploitation, which in the
estimation of Marx turned the slave into the ultimate proletarian who is dispossessed of the
surplus he produces and cannot even claim property rights over his or her own body.*¢*

The reference to the Atlantic trade and Americas’ chattel slavery, also carries implicit
additional elements, as Zeuske suggests. For instance, the image of black slaves shipped
across the Atlantic to be used as labourers on plantations in the Americas®® includes: The
transportation or trafficking of human beings over large distances or the sea.”®® Allain and
Bales refute this element to be constitutive of slavery on the grounds that trafficking does not

necessarily end in slavery. On the other hand, the experience of slavery after being trafficked
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cannot be diminished by the prior experience of trafficking.?®’ I follow the definition that
trafficking describes a process of transportation of people. It usually occurs in a transnational
context and therefore is connected to a specific set of policies and jurisdictional conflicts, for
instance over limiting or expanding migration and respective rules. This usually involves at
least two jurisdictions: The country of origin as well as the country of destination. Since these
conflicts differ from those over bonded labour,?®® I exclude trafficking from my research
project. Trafficking would, for instance, include the transportation of coolie and indentured
labourers by the British to other overseas possessions.’®® These processes related to

indentured labour are based on the complicity of the (colonial) state,?’°

an issue that also plays
into the definition of forced labour, which I address further below. Considering this history
would deviate from my attention to bonded labour, which concerns mainly ‘native’ labour
exploitation and its abolition. This focus is timely, since most of the recent publications on
bonded labour or slavery in the Indian Ocean Region rarely address bonded labour and its
abolition in India.*”!

As mentioned above, the process of trafficking usually relates to a place of origin and
destination. In the American slave trade particularly, the destination is of interest: The
plantation.?’? The plantation regime refers to a specific mode of production’’”® and the
integration of the production of raw materials into the global market. This construction
contributed to the exclusion of slavery systems within the ‘unproductive’ household, as was
found prevalent in India and referred to as ‘domestic slavery.’*’*

Another element inherently connected to trafficking is the slave’s social disconnection,
which is reinforced by the control of the master over the slave. Patterson described this as the
“social death.”?’> The social disconnection of the slave goes in tandem with the
reimplantation in an unfamiliar region. Geographically and socially disconnected, running
away becomes a difficult or impossible undertaking. The reimplantation of a group of slaves

into a new area that was either already inhabited or ruled by another group carried the

potential of deepening the element of disconnection. This also contributes to the construction
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of difference and social hierarchy.?’® Smedley makes clear: The difference in the American
case of slavery did not come naturally. Racism was not the cause of slavery, but slavery’s
consequence.’’” With the plantation image in mind, slaves appear to be easily identifiable
because of a natural or imprinted physical appearance.?’® But also other indicators were and
are used to construct difference between the slave and the slaver: Social status or the loss of
it.2” That difference is or becomes embedded in social hierarchy constructed along lines of
caste, race, class, religion, or criminal record.?®" Social hierarchy within which the exercise of
power?®! of masters over slaves occurs is acted out at times with gross violence.?®? Slavery is
the perverted exercise of social hierarchy, and constitutes not an aberration of the norm but “a
confirmation of it.”*®* As a signifier of social hierarchy, the possession of slaves was also
reason for slaveholders to indulge in pride.?®* An example is the observation of Buchanan,
who wrote on Indian farmers in 1800: “A farmer with such a stock [of oxen, ploughs and land
of 35 acres that need five families with about 24 people to work] (...) is reckoned a
substantial man.”?%

Contrary to Patterson’s insistence that the element of alienation is constitutive of
slavery, but not bonded labour,?®® I argue that, looked at it from its end—the exercise and

1287 _alienation also applies to debt bondage in India.?®® In the case of

maintenance of contro
bonded labour, it is the entrenchment within the familiar from which bonded labourers often
cannot escape. The alienation embedded in the social community contributes to their inability
to remove themselves from exploitative labour relations. Known to the neighbours, low caste
members or Dalits are coerced by such means as social control and caste boycott to do as

requested.”®® Consequently, black slaves in the Americas challenged their difference by being
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baptised,>® low caste members or Dalits challenged their difference within the community by
attempting to become different through conversion to Islam,?! Buddhism?*? or Christianity.?**
Therefore, alienation understood as being disconnected or held apart from the general social
community is a shared experience of slaves and bonded labourers.

The element of disconnection and alienation intentionally contributed to the slave’s
demobilisation. With nowhere to go, and unfamiliar with the location and local language,?**
the slave had little chance to succeed at running away, which ultimately forced him or her to
stay. To ensure demobilisation the threat or use of violence was applied. British tea planters in
North India, for instance, collaborated with the surrounding communities to track down
fugitive coolies.?”> And today’s newspapers document cruel tales of bodily mutilation after
runaway bonded labourers are captured by their debtors.?’ The whip has been identified as
the insignia of America’s chattel slavery.?’” Violence, among other points, has constituted a
key requirement for defining slavery.?’® Consequently, when British policymakers assumed
that violence was absent in slavery practiced in India, this allowed them to withdraw ‘benign’
forms of slavery from the discussion of slavery.?’” But the use or threat of violence is a means
to keep slaves in slavery, and this is important, because slavery has not been voluntarily
entered.’® Contrary to this observation stands the idea that bonded labour is voluntarily
entered, as for instance argued in the case of Madan.>*! The labourers owned the “liberty to

302 and the contract or verbal agreement only underlined the fact that they acted as free

starve,
labourers.>® In connection to this is Zeuske’s fourth dimension, the temporal element: The
slave status constitutes a lifelong condition, because it is inherited by birth.*** Looking at the
elements of time and involuntary v. voluntary entrance in conjunction with bonded labour as
exemplified in the case of Madan, 1 suggest subsuming these elements of entrance to bonded

labour and the temporal dimension under the absence of exit options.’*® In the example of
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Madan the husbands entered the debt allegedly voluntarily. But the wives and children
inherited their debt. Even though bonded labour arrangements can end upon repayment of the
debt,’% the determination whether the debt has been redeemed is within the power of the
master. Until then, the bonded labourer, like the slave, cannot leave.??’

One condition of labour relations amounting to slavery that is rarely explicitly stated is
the number of people affected. A single slave does not make slavery, but rather the
subjugation of a discernible group or, as in forced labour, the extraction of coerced labour of
many people within a confined structure—the prison, for instance.>®® To use another gross
human rights violation to exemplify this point: It depends on the context to determine whether
a murder case is either homicide or genocide.>*® Most scholars draw on the notion of coerced
labour following traceable pattern of human interaction that affect a larger number of
people.’1?

A last element, which is related to the definition of forced labour, is the question of
who is the master. I follow the initial suggestion of the ILO and the British translation of

311 that reserved the extraction of forced labour for the state.’!? It was particularly the

begar
colonial states which the ILO was commissioned to supervise when the ILO Convention on
Forced Labour was adopted in 1930.>'3 Begar, veth, or vethbegar are the respective terms
used by Indian rulers, and the British in India.>'* According to Kadam, veth and begar both
mean ‘work without pay,” and he explains that in the sixteenth and seventeenth centuries these
terms were used to denote labour extracted by the government without remuneration.®!?
Within the colonial context, forced labour was extracted either directly by the colonial state or

316__jt was based on the

by intermediary private entities working in conjunction with the state
state’s support and legal sanction, as in the case of indenture.!” Since 2001, bonded labour is

covered explicitly by both the United Nations®'® and the ILO.*' I suggest limiting the use of

306 DERKS, 2010, p. 842.

307 BRASS, 1994, p. 255-257; BREMAN, 1974, p. 65. See for a similar observation: FISHER, 2006, p. 189.

308 BRASS, 2009, p. 752; ZEUSKE/FINZSCH, 2011, 285, 299-302.

309 BOOTH, 1995, p. 134.

310DAvIS, 1984, p. 21.

311 Quoted in CASSELS, 2010, p. 168.

312 International Labour Organisation, 1930, Art. 2 (2); International Labour Office, 2005, p. 1; cf. TINKER, 1974,
p. 39.

313 THOMANN, 2011, p. 189; ALLAIN, August 2018, p. 1.

314 VERMA/KUSUM, 2000, p. 17; KADAM, 1991, p. 57.

315 KADAM, 1991, p. 57.

316 Cf. Ahuja who writes of the shipmaster who “represented both the employer and state-sanctioned authority as
he held the right to punish ‘disobedient’ seafarers,” AHUJA, 2013, p. 115.

317 TINKER, 1974, chapters 4 and 5.

318 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices
Similar to Slavery, (hereinafter: Supplementary Slavery Convention), United Nations Economic and Social
Council, 1956, Art. 1.
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the term ‘forced labour’ to the exercise of coerced labour by the state. In terms of the
extraction of forced labour, the state occupies a special role, namely as the claimant of the
monopoly on violence as discussed above. The maintenance of armies, prisons, public works,
workhouses, and indenture are all embodiments of this violence, as well as manifestations of
labour coercion.??

Considering several of the above discussed elements, the Venn-diagram (Figure 3)
visualises the continuum between slavery, bonded labour and free labour. The graphical
overlap also depicts the conceptual overlap, as well as the range of conditions within which
both, slavery and bonded labour, can move. Patterson suggests that the presence of some or
all elements of his definition make his “approach (...) polythetic.”**! Depending on time,
place and individual labourer/employer relationship, bonded labour can share several features
with slavery. At one time it can occupy the field in the middle, or it can move within a
worker’s lifetime to the left or right side of the diagram. Progressing towards the left would
reflect the Indian Law Commission’s description of bonded labour of 1841, when one

commentator observed that the labour relation ‘degenerated into slavery:’3??

Figure 3. Free labour — bonded labour — slavery — continuum

Free Labour Bonded Labour Slavery
credit -
, " temporary lifelong\ N
 free to choose f transferable N
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{ /de facto ownership = de jure ownership
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319 International Labour Conference, 1998; MISHRA/International Labour Office, July 2001.
320 O'CONNELL DAVIDSON, 2015, 20, 50, 187; TINKER, 1974; SARKAR, 1985, p. 117.

321 PATTERSON, 2012, p. 323.

322 Indian Law Commission, January 15 1841a, p. 155.
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There are two differences between slavery and bonded labour: The first is that in
slavery the property claim is exercised de jure.’?* This no longer exists, as there is no country
in which the property in a slave can be claimed in court.>* Yet, Allain’s argument is useful in
observing the de facto claim of property rights in a human, thereby making it possible to
punish offenders under slavery abolition legislation.*?> The second qualification that separates
bonded labour from slavery is the establishment of the employer/labourer relationship based
on a debt fixed in word or on paper constituting a contractual obligation which also carries a
moral dimension.

Bonded labour constitutes a form of labour exploitation on the free/unfree labour
continuum in its own right. On this continuum, bonded labour is not fixed—it can move and
cover certain elements at one time and other elements at another time. It can be defined as a
condition that is temporarily unspecified and based on a debt, stated in writing or as oral
agreement. Depending on the legal context, this contract may or may not be upheld in a court.
The bonded labour relationship has been entered voluntarily or involuntarily, for instance by
inheritance of a debt, and in any case lacks an exit option initiated by the bonded person. Part
and parcel are the exploitation of the labourer who may or may not be remunerated. The
relationship to the master can be temporary or lifelong. A bonded labourer can be exposed to
violence and total control. This could entail that the debt, and therefore the labourer, is
transferred to another master, who is not a state agent but a private person. Social hierarchy
separates the master from the bonded labourer and systematically exposes a larger number of
people to this form of labour exploitation within a state or society.

In this dissertation, my main focus is on bonded labour. Since in this case, anti-slavery
legislation and the discourse on slavery are relevant, taking into account also that political
actors referred to both forms of labour exploitation at times interchangeably, I refer to them
both in conjunction throughout this text. In the following chapter I discuss and present the
theoretical framework. From there I formulate the hypotheses that are tested in this

dissertation. In addition, I outline the methods with which I analyse this case.

323 For the Bellagio-Harvard Guidelines on the Legal Parameters of Slavery the “control over a person
tantamount to possession is sufficient,” Research Network on the Legal Parameters of Slavery, March 3 2012,
Guideline 5.

324 Research Network on the Legal Parameters of Slavery, March 3 2012, Guideline 6.

325 ALLAIN, 2009, p. 241, 2015, p. 26-27.
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Chapter 1
Theory & Method

he continuous concern of the League of Nations (LN), the International Labour

Organisation (ILO) and the UN (United Nations) towards the issue of slavery,

forced labour and human trafficking demonstrates: The abolition of slavery is a real-
world issue affecting many individuals globally, both in the past and today.! Choosing this
issue as the focal point of my research, I dedicate this work to the “exploration of how far
politics can help explain human experiences and help resolve human difficulties.””> With the
institution of the abolition of slavery at the centre of my inquiry, I analyse how a central actor
in India, the state, has dealt with one of the gravest human rights abuses. Landman explains
that empirical social theories are primarily used to understand and offer explanations of the
social world, why this world looks the way it does.? In understanding the connections between
the different social and political phenomena, a political science theory “illuminates a causal
mechanism regulating variation in a phenomenon.” In this chapter, I outline the theoretical
framework I employ to address the issue of the abolition of slavery and bonded labour and
respond to my research questions. The theoretical foundation rests on the work of Mahoney
and Thelen’s Explaining Institutional Change® within historical institutionalism, which I test

and advance in this dissertation.

Historical Institutionalism

Since the 1980s scholars of political science started to pay attention to the processes of change
of institutions. Institutions such as education,® or democratic institutions, race and affirmative
action laws in the United States,’ the capitalist economic setup of OECD countries,® and other
institutions are all on the research agenda. Before this period, the issue of change was

neglected.’

! International Labour Office, 2005; Walk Free Foundation, 2017.

2 BELTRAN/COHEN/COLLIER et al., 1999, p. 129, italics in the original.
3 LANDMAN, 2006, p. 37.

4S0UVA, 2007, p. 557.

> MAHONEY/THELEN, 2010b.

% THELEN, 2004.

7 LIEBERMAN, 2007b.

8 BECKERT/EBBINGHAUS/HASSEL et al., 2006.

9 CAMPBELL, 2010, p. 89-90.
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The classic assumption of historical institutionalism is that “initial policy choices, and
the institutionalized commitments that grow out of them (...) determine subsequent
decisions.”'® Scholars of Historical Institutionalism (HI) also observe that institutions do
change, and punctuated equilibria or critical junctures are the concepts that are invoked to
understand institutional change. Borrowing from evolutionary biology and the work of Gould
and Eldredge,!! scholars of political science applied the concept of punctuated equilibria to
political science questions. Within this line of explaining institutional change, change is
depicted as an external force with “short bursts of rapid institutional change followed by long
period of stasis.”!? Critical junctures are “an immediate response to an external shock such as
the depression of the 1930s, the debt crisis of the 1980s, an international wave of social
protest, or a war—it may occur more or less simultaneously across a number of countries and
hence may be relatively easy to identify.”!* Other external factors may be the threat of an
invasion or adjustments of national policies according to international system requirements.'*

® or electoral changes'’

But also economic crisis,'> revolutions, political regime change,'
puncture stability.

On the other hand, external shocks are not always followed by an alteration of the
institution, and not every institutional change is caused by external shocks.'® While historical
institutionalists are strong in explaining stability and continuity, incremental change of
institutions is largely undertheorised.'® Mahoney and Thelen, and earlier Thelen and
Streeck,?’ address this omission in their theoretical framework.?! Mahoney and Thelen argue
that scholars frequently resort to the concept of critical junctures to introduce change in stable
institutions. During critical junctures, usual paths of institutional action are drastically altered.

The alteration takes place in such a way that earlier constraints of existing institutions are

removed and “dramatic change is possible.”?? Inherent forces or inbuilt settings that provide

10 PETERS, 2012, p. 20.

' ELDREDGE/GOULD, 1972, 84, 98.

12 KRASNER, 1984, p. 242.

13 COLLIER/COLLIER, 1991, p. 31.

14 KRASNER, 1984, p. 238.

15> BAUMGARTNER/JONES, 1993; CAMPBELL, 2010, p. 92.
16 THELEN, 2009, p. 474.

17 BAUMGARTNER/JONES, 1993, xvii.

'8 VAN DER HEIIDEN, 2011, p. 9.

Y MAHONEY/THELEN, 2010b, p. 2.

20 STREECK/THELEN, 2005b.

2l MAHONEY/THELEN, 2010b, p. 1.

22 CAPOCCIA/KELEMEN, 2007, p. 341; cf. MAHONEY/THELEN, 2010b, p. 7.
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room for change are not visible and remain unexplained’® and “more incremental or
evolutionary (i.e. path dependent) change”?* is not addressed.

Looking at the case of the abolition of slavery in India, there are critical junctures
during the period I consider. For instance, the emergency rule of Indira Gandhi and its
aftermath might turn out as critical junctures for the adoption of the BLSA and the appearance
of the Supreme Court as a major actor in the implementation of the norm. But the critical
juncture of transition from colonial rule to democratic rule in 1947 was followed only by
marginal®® transformation of the institution of the abolition of slavery. Furthermore, the
changes that took place in the aftermath of the critical junctures were not radical since the
normative core—the abolition of slavery—remained stable. Not only are the moments of
change difficult to grasp with the concept of critical junctures, but also the quality of the
changes is not accounted for.

On the other hand, IR scholars expect an example of “window dressing,”?® but in fact,
India adopted antislavery legislation with the Act V' and the IPC even before international
conventions against slavery and forced labour were adopted.?’” IR scholars observe a
correlation between human rights treaties and democratic governments being more eager to
become parties to human rights conventions, which in turn means that national legislation has
to be adjusted to the new rules. At the same time, India adopted its most detailed act in its
least democratic phase since independence, under Indira Gandhi. And while this autocratic
regime phase poses one of the critical junctures that led to gradual institutional change, other
critical junctures did not produce alterations, while new rules were adopted when there was no
critical juncture in sight.

How, then, can we explain the changes the institution of the abolition of slavery
underwent? How can we explain the timing of the changes that occurred, or the failure to
make changes at critical junctures? HI and its variant of gradual institutional development
appear as a fruitful theoretical foundation to approach the issue of change of the institution of
the abolition of slavery in India. In the following chapter I discuss and present the theoretical

framework. From there I formulate the hypotheses that are tested in this dissertation.

23 MAHONEY/THELEN, 2010b, p. 7.

24 CAMPBELL, 2010, p. 92.

25 Further below I discuss the quality of change, what change is, and how to measure it in the particular case of
the abolition of slavery in India.

26 HAFNER-BURTON/TSUTSUL, 2005, p. 1378.

27 Hill remarks regarding this observation that “[t]he fact that human rights treaties seem to have an effect on
states that are likely to respect human rights in the absence of a commitment to the regime should raise some
eyebrows,” HILL, 2010, p. 1161.
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Institutions and Actors

To describe the abolition of slavery I already used the term institution. How does the abolition
of slavery qualify as an institution? North’s classical definition explains that institutions are
“humanly devised constraints that structure political, economic and social interaction” that
“consist of both informal constraints (sanctions, taboos, customs, traditions, and codes of
conduct), and formal rules (constitutions, laws, property rights).”?® Similarly, Hall defines
institutions in stricter terms as “the formal rules, compliance procedures, and standard
operating practices that structure the relationships between individuals in various units of the
polity and economy.”?’ The definitions rely on actual practices that constitute institutions. But
what if these policies do not effectively constrain the behaviour of actors, such as the Indian
Constitution or the Indian Penal Code (IPC), as the estimates of bonded labour today and in
the past indicate? In addition, Blyth wonders how change can even be conceivable under this
notion of institutions: “If institutions structure agents’ choices so completely, why would the
agents inside these institutions ever get the urge to change their environment?”*°

Slavery can also constitute an institution: As long as slavery is sanctioned by the
political system, it is an institution. According to the definition of an institution given in the

introduction,’'

slavery no longer constitutes an institution, as soon as the third-party
enforcement is removed. This would not be the case with Hall and North’s definitions of an
institution: The continued existence of slavery exacted on the basis of informal rules, such as
traditions or caste, could in Hall’s terms be framed as the ‘compliance procedures’ within a
polity and therefore still be an institution. According to Hall’s definition, the institution of the
abolition of slavery would constitute the formal rules not to enslave any person and would
also regulate the relationship between citizens, and between citizens and the state.>? The rules
intend to structure the behaviour of actors but fail to do so, as already demonstrated in the
introduction. The definition of Thelen and Streeck, given in the introduction, overcomes this
issue: Their definition does not build on the actual enforcement of the institution.*’

Mahoney and Thelen treat the issue of implementation and the failure to implement

rules and policies differently. They highlight that institutions are

28 NORTH, 1991, p. 97.

2 HALL, 1986, p. 7.

30 BLYTH/HELGADOTTIR/KRING, 2016, p. 148.

31 STREECK/THELEN, 2005b, p. 12.

32 Forced prison labour and military service are seen as forced labour, but legalised under the Forced Labour
Convention of 1930, Art. 2, 2.a) and c), International Labour Organisation, 1930; International Labour
Conference, 1962, p. 2002. The question of military service was also discussed in the Constituent Assembly of
India, Constituent Assembly Debates, May 1 1947.

33 STREECK/THELEN, 2005b, p. 12.
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distributional instruments laden with power implications (...) [which] inevitably raise
resource considerations and invariably have distributional consequences. Any given
set of rules or expectations—formal or informal—that patterns action will have
unequal implications for resource allocation (...). This is true for precisely those
institutions that mobilize significant and highly valued resources (e.g., most political
and political-economic institutions) (...).>*
The abolition of slavery and bonded labour as a distributional instrument affects the three
main actors—the state, bonded labourers and employers—in different ways. The state claims
the monopoly of violence and is in charge of facilitating implementation by making resources
and structures available (i.e., inspectorates, policing, courts, the prison system, and
administration of compensations).*> All processes—the identification of bonded labourers, the
prosecution of offenders, and the rehabilitation of and compensation for bonded labourers—
require resources in terms of funds, as well as man-power, time, and infrastructure that either
must be developed, or existing infrastructure must be dedicated to this purpose. Other
resources of interest to the state are status and legitimacy. Status plays an important role
within the international community of states but also at the national level. Status is connected
to influence, credibility and legitimacy.*® As already pointed out in the introduction, states can
be criticised and presented as bad examples at the international level.>” Similarly, the British
Raj was confronted with questions of legitimacy as a result of labour resistance, such as that
of the indigo farmers in the late 1850s, and with criticism from members of the legislative
assemblies for the use of coolie labour on the Assamese tea plantations.>®
On the other hand are the employers and their economic interests in labour
exploitation.’ The effective implementation of the abolition of slavery would mean that
employers would suffer a loss of economic profits, or, if they choose not to abide by the rules,
they risk criminal prosecution. Historically, the punishment of slaveholders has not been self-
evident, such as when abolition was about to be legally formalised in Britain: The state
compensated former slaveholders for losing their labour force due to abolition with £20

million*® and the Court of Directors of the East India Company contemplated compensation of

34 MAHONEY/THELEN, 2010b, p. 8, italics in the original.

35 JAYAL, 2013, p. 156.

36 HAFNER-BURTON/TSUTSUL, 2005, p. 1378.

37 THOMANN, 2011, p. 82-101; LUND-THOMSEN/NADVI, 2010, p. 4-5.

33 KUMAR, 2012, 259, 296; see also YEO/WRIGHT, 2011.

3 Cf. KUMAR, 2012, p. 95-97; SHARMA, 2009, p. 1293; MUNDLE, 1979, p. 115; cf. KARA, 2012, 12-15, 145-46;
ROGOWSKI, 2013, p. 194-195. For a study on what employers of bonded labourers in India think, with
interviews conducted in 2017, see CHOI-FITZPATRICK, 2019, p. 56-57.

40 DRAPER, 2010, p. 2; TEALL, 1897, p. 3.
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slave owners in India in 1833.*! In the United States, congressmen also suggested
compensation of slaveholders in 1865, but did not succeed.** The idea to compensate former
slaveholders was not off the table and still contemplated by the German delegates at the
Temporary Slavery Commission of the League of Nations in 1926.%

Lastly, the labourers themselves are actors interested in having control over the lives
they live, their labour and wellbeing. Despite being exploited as slaves and having no or “low-

9944

intensity citizenship,”* studies such as those of Genovese depict vividly the agency of the

oppressed and their resistance to exploitation.*’

Gradual Institutional Change

Mahoney and Thelen (2010) propose a theory of gradual institutional change in which they
address the issue of the “gradual evolution of institutions™*® within the realm of HI. In the
implementation process of a policy, a gap might appear between the intention and the
outcome of a policy. This discrepancy may evolve over time or exist outright from the
inception of the institution.*” One reason for this is the two-level game:** On one level,
policymakers formulate acts and policies, but cannot envision or respond to all potential
questions that might arise during implementation. On the street-level, another set of actors is
in charge of implementation of these policies; they have to interpret the meaning of the
provisions of those rules. In addition, there is the third level, the targeted population of the
institution and its challengers who contribute their share to the development of an
institution.*” Mahoney and Thelen argue “that institutional change often occurs precisely
when problems of rule interpretation and enforcement open up space for actors to implement
existing rules in new ways.”*® One example they give’! is the work of King, who shows along
the example of the United States, that the executive and administration granting
unemployment benefits were free to interpret applicants’ behaviour towards “actively seeking

work.”? The consequence of administrative interpretation was the separation of job-seekers

41 Court of Directors, 1833, p. 327; NICOLLS/BIRD/CASEMENT et al., 1841, p. 5-6.
42 MCPERSON M., 2011, p. 12; RODRIGUEZ, 2007, p. 150.

4 ALLAIN, 2008, p. 77.

4 O'DONNELL, 1993, p. 1361.

45 GENOVESE, 1974, p. 587-660.

46 MAHONEY/THELEN, 2010b, p. 2.

47 Cf. ACKRILL/KAY, 2006; WINCOTT, 2011, p. 152—153; LIEBERMAN, 2002a, p. 697, 2007b, 175-76, 201.
4 PUTNAM, 1988.

4 HILL/HUPE, 2002, p. 4.

30 MAHONEY/THELEN, 2010b, p. 4.

3! MAHONEY/THELEN, 2010b, p. 20.

52 KING, 1995.
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into worthy and unworthy recipients of unemployment benefits. Assuming a “policing role”>?

over unemployment recipients, the administration worked in a manner not intended, while at
the same time failing to meet the intended goal of bringing people back into work relations.>*

Some actors within the polity profit from an implementation gap and contribute to its
growth, or prevent its closure. Other actors might try to change the institution in order to close
the gap.> “Actors with divergent interests will contest the openings (...) ambiguity provides
because matters of interpretation and implementation can have profound consequences for
resource allocations and substantive outcomes.”® The level of actors’ compliance with the
rules has an effect on the mode of change of an institution.’’ Through this theoretical
acknowledgement of the implementation gap, compliance is not the dependent variable, but
one of the independent variables to explain stability or change.®

To understand institutional change, attention needs to be paid to several independent
variables: (1) The political context, if for instance changes can be enacted in parliament. (2)
The institutional characteristics, which can be determined by the ambiguity of the rules and
the level of enforcement. The other variables are (3) the actors and their disposition towards
the institution, and (4) ideas. Since (1) and (2) provide the background conditions within
which actors operate, the same actors can be expected to behave differently when the political

context or the characteristics of the institution are different.>’

Modes of institutional Change

Referring to the earlier work of Hacker,%® Schickler,’! Thelen and Streeck,> Mahoney and
Thelen introduce several modes of institutional change. Depending on the actors’ behaviour,
different forms of institutional change take place. These modes of change are linked “to
features of the institutional context and properties of institutions themselves that permit or
invite specific kinds of change strategies and change agents.”®® To better understand the
dependent variable (change) and to connect the different forms of change to the independent

variables, Mahoney and Thelen suggest a typology of four modes of change. These are

3 KING, 1995, p. 14.

54 KING, 1995, xii-xiii, 54, 186.

3> VAN DER HEIDEN, 2011, p. 11.

6 MAHONEY/THELEN, 2010b, p. 11.

7 MAHONEY/THELEN, 2010b, p. 20-21.
8 MAHONEY/THELEN, 2010b, p. 10.

3 MAHONEY/THELEN, 2010b, p. 18-19.
%0 HACKER, 2004.

61 SCHICKLER, 2001.

62 STREECK/THELEN, 2005a.

6 MAHONEY/THELEN, 2010b, p. 4.
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displacement, layering, drift and conversion. In Beyond Continuity (2005) Streeck and Thelen
identified a fifth mode of change, which they dropped while developing the theoretical
framework in Explaining Institutional Change:%* exhaustion.®> The authors explain that this
process of change rather describes the breakdown of an institution than its change.®

The first mode of institutional change is displacement, which refers to changes that
occur through the removal of existing policies and their replacement by other rules. Hacker
describes the same mode of change but calls it ‘revision.”®” An example for this mode of
change is the displacement of the oligarchic regime in Indonesia by an autocracy under
Suharto.®® Another example is the change of British economic policies: Keynesianism was
displaced by Neoliberalism in the 1980s.%°

The second mode of change is layering, which describes a change through the addition
of new rules to already existing ones. Layering occurs when a gap between the policy goal
and enforcement appears and actors choose not to replace the existing policies. The existing
institution is amended to either ensure or distort the implementation of the spirit of the rules
through the addition of “rules, policy processes or actors.”’® Thelen reiterates the case of the
privatisation of social security as an example for layering. Public social security was not
replaced, but layers of private social security schemes diverted a portion of the paying
population from the general social security system and undermined the functioning of public
social security programmes.’!

The third mode of change, drift, is characterised by a change of the environment which
impacts rules. The rules continue to exist, but they produce different outcomes from the time
of the institution’s creation. This form of institutional change can, for instance, be attributed
to actors refraining from changing the rules or neglecting them. Hacker describes this mode of
change by example of the welfare provisions in the US and the increase of private benefits.
While the policymakers did not change the existing policies, the targeted population had
undergone significant transformations: New family models had formed with an increasing
number of single parents, and the number of insecure work relations had grown. These

changes in the population had the consequence that the number of people benefitting from

% The fifth mode of change is mentioned in STREECK/THELEN, 2005b, p. 1, but not in MAHONEY/THELEN,
2010b.

5 Cf. FALLETVMAHONEY, 2015, p. 222.

% STREECK/THELEN, 2005b, p. 29-30.

67 HACKER, 2004, p. 247.

%8 SLATER, 2010, p. 148.

% STREECK/THELEN, 2005b, p. 20.

70 VAN DER HENIDEN, 2011, p. 11, summarizing MAHONEY/THELEN, 2010b, p. 17.

7V THELEN, 2003, 226-227, 231; cf. BELAND, 2007, p. 33.
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welfare provisions declined. Because of actors undermining adjustment efforts of the
government, drift took place while the rules of the welfare policy remained stable.”> Actors
like Clinton attempted to change the formal policy to bring the outcomes back on track to
realise the initial intention of the policy, but failed. Another example is the American
(alcohol) prohibition: “[B]y suppressing suppliers of alcohol, Prohibition in the United States
created highly profitable opportunities for bootleggers. Whereas the bootleggers embraced
Prohibition because of the high profit margins it produced, their activities subverted the effort
to prevent the consumption of alcohol—the main point of Prohibition.””?

The fourth mode of change which Mahoney and Thelen describe is conversion.
Conversion happens when the existing rules are enacted or interpreted differently than before
to react to new challenges.”* Hacker, Pierson and Thelen” use the American Sherman
Antitrust Act of 1890 as an example for conversion. This law was intended to protect trade by
breaking up business trusts.”® But it was this legislation which corporations invoked to
undermine the formation of unions. Thelen observes for the case of vocational training in
Germany that conversion “can be a consequence of the incorporation of groups, previously on
the margins, who turn existing or inherited institutions to new ends.””’

One question is whether a line between the ‘discretion of interpretation’ and outright
corruption should be drawn.” For corruption it is irrelevant if the rules are ambiguous and
allow for a lot of room for interpretation or not. Under corruption, the rules cannot be invoked
to explain behaviour of the actors. This is a problem which has not been explicitly addressed
in the contributions on institutional change discussed above. It is related to the question of
other criminal behaviour, as the above-mentioned example of bootleggers profiting from and
at the same time undermining Prohibition.”” Looked at from the angle of institutional change,
corruption is the behaviour of actors that engenders change of an institution and therefore can
be described within this theoretical framework.%’ The approach of gradual institutional change

allows us to acknowledge that criminal behaviour also influences the characteristics of the

institution and subsequent change. An emerging gap within or beyond discretion of

72 HACKER, 2004, 246, 249-250.

73 ONOMA, 2010, p. 69.

74 MAHONEY/THELEN, 2010b, p. 15-18.

75 HACKER/PIERSON/THELEN, 2015.

76 HACKER/PIERSON/THELEN, 2015, p. 181.

77 THELEN, 2003, p. 228.

78 Kennedy raises a similar question, KENNEDY, 1999, p. 462. Waylen observes this in the case of informal rules,
WAYLEN, 2014, p. 217.

7 ONOMA, 2010, p. 69.

80 ONOMA, 2010, p. 65. The case of Onoma concerns the issuance of land documentation, a governmental report
described the process of issuing these documents as being marked by corruption, Republic of Kenya, 2004, 8,
18, 192.
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interpretation has consequences on actors and their ideas about the institution, which in turn
have an effect on the actors’ behaviour. The question of corruptive behaviour is factored in by
the consideration of actors, whether they adhere to the rules of the institution or if they violate
them.®! This also means that it is important to keep the two variables, 1) discretion of
interpretation and 2) actual enforcement, separate. As a consequence, the patterns of change
that Mahoney and Thelen observe occur at two different levels: At the rules level and at the
outcome level.®?

Another question is why one change is happening over another one. Mahoney and
Thelen offer the theoretical framework which establishes the causal relationship between the
dependent variable and the independent variables. By linking the mode of change to several
variables, they can explain why, for instance, layering happened and not drift. The
independent variables they include are: The political context, the characteristics of the
institution,® the actors and the variable ideas, which Mahoney and Thelen did not develop

well. In the following, I discuss these variables.

Political Context

The first two variables are the political context and the characteristics of the institution. The
two questions regarding the political context and institutional characteristics are (a) whether
there are veto possibilities, and (b) whether the rules of the institution leave room for

interpretation and enforcement.®*

Veto-players are political actors on which the development
of a formal policy change depends. These can be individual actors or collectives, such as
parties in parliament. Institutional actors are those actors prescribed by a constitution, for
instance, to adopt or reject policies. Changing the status quo becomes less likely the more
distant the actors are positioned regarding a policy issue. The more veto-players are needed to
assent to a new policy or policy reform, the more stable the status quo is and less likely formal
change. The number of veto-players, as well as their cohesion in a policy question, needs to

be considered. The number of veto-players alone does not determine the likeliness of change,

8 MAHONEY/THELEN, 2010b, p. 23.

82 MAHONEY/THELEN, 2010b, p. 15-18.

8 MAHONEY/THELEN, 2010b, p. 31-32.

8 MAHONEY/THELEN, 2010b, p. 18. Regarding veto possibilities, Mahoney and Thelen rely on the work of
Hacker, MAHONEY/THELEN, 2010b, p. 18. Hacker himself relies on Immergut and Tsebelis, HACKER, 2005,
p. 42.
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but rather the cohesion of the veto-players on the issue to block or advance, for instance, a
new act.®

Mahoney and Thelen explain that veto possibilities, and concomitantly the modes of
change, vary: The displacement of old rules and the creation of new ones is most likely where
actors face a small number of veto points or only weak veto points. Layering is most likely
with strong veto-players that can prevent changes of the targeted institution. There is a high
chance for drift when rule interpretation is relatively open but veto points are too strong to
allow for a new decision to change these rules. And lastly, where there are only few veto
possibilities and a high degree of discretion in interpreting or enforcing rules, conversion, the
alteration of the enforcement of those rules, is likely to occur.® In the part on my hypotheses I
return to these causal relationships.

Immergut provides a set of indicators®” which are useful for the operationalisation of

veto points at the policy-making level. The summary below is a version of Immergut’s table:®

Table 2. Political arenas and moves indicating veto points (Immergut, 1990)

Arena Move

Executive ~ Members of Parliament can overturn executive decisions.
Legislative No stable parliamentary majority.
No party discipline required.
Electoral Members of the electorate can overturn parliamentary decisions
Potential for shifting voters or a referendum.
Source: Table adapted from IMMERGUT, 1990, p. 397.

One might argue against using veto points for the colonial period of India, since
Immergut limited her concept of veto points to “specific characteristics of democratic political
institutions.” The regime in India between 1833 and 1946 was clearly not democratic. But in
one of the cases Immergut analyses, the country experienced undemocratic phases during the
period she considers: In France, policy changes were possible because the government
removed democratic veto points,” and governed through ordinances across parliament.”! She
concludes that “French Social Security was introduced in precisely such an extraordinary

period. The executive could issue legislation directly by Ordinance, the parliament was

85 HACKER, 2004, p. 247.

8 MAHONEY/THELEN, 2010b, p. 18-21.

87 IMMERGUT, 1990, p. 397.

88 IMMERGUT, 1990, p. 397.

8 IMMERGUT, 1990, p. 395.

% In the Polity IV France is rated as having 5 points during the beginning of the Fifth Republic, qualifying as an
anocracy, which Immergut analyses, Polity IV Project, 2014.

o1 IMMERGUT, 1990, p. 400.
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merely consultative, and it was composed, in any case, overwhelmingly of representatives of
the resistance coalition.”? Therefore, this concept can also be used for non-democratic

regimes.

What is Change?

When conceptualising change, some aspects or elements must remain stable to make sure that
one is still talking about something that has been changed, not replaced or removed
altogether. The word ‘change’ as such implies a form of stability, something that remains
constant. Or, as Béland put it: The institution’s “development itself remains path
dependent.”®® In the research on social security, the concept of making arrangements to offer
welfare provisions to citizens remains stable, while the targeted population or the benefits
received, for instance, change. In Thelen’s work on vocational training the concept of
preparing citizens for the labour market through educational programmes remains stable,
while the parameters of the educational system change.”* Thinking of change this way, the
mode of exhaustion does not constitute a form of change, since that would involve the end of
the institution.”®

Campbell observes that scholars often do not address the question of what change is.
He notes that “surprisingly little effort has been devoted to defining exactly what we mean by
institutional change in the first place.””® He opines that it might be easier to determine change
at the outcome level,”” but also concedes “that changes in rules qualify as institutional
change.””® Above I discussed Mahoney and Thelen’s typology of institutional changes, noting
that they can occur on either one or both levels: The rules level or the enforcement level.”

Hacker observes that institutions can undergo “formal revision,”!%

or the policy can remain
stable but produce changing outcomes.!®! Campbell adds that “if institutions actually consist
of both rules and functional outcomes, then the question becomes how much change has

occurred if the rules but not the function change, or if the function but not the rules

2 IMMERGUT, 1990, p. 400.

3 BELAND, 2007, p. 32.

% THELEN, 2004.

95 STREECK/THELEN, 2005a, p. 29-30.

% CAMPBELL, 2010, p. 107.

97 CAMPBELL, 2010, p. 108.

% CAMPBELL, 2010, p. 108.

% MAHONEY/THELEN, 2010b, p. 15-18.

100 HACKER, 2004, p. 245.

101 HACKER, 2004, p. 249; cf. CAMPBELL, 2010, p. 107.
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change?”!?? In the following discussion of the institutional characteristics that comprise the
level of enforcement, as well as the quality of the rules, I suggest how to empirically account

for change.

Institutional Characteristics

One of the variables Mahoney and Thelen suggest is the ‘level of discretion in interpretation
and enforcement.’!> Here the ambiguity of the rules, as well as the actual enforcement, are
the operational value to determine if the level of discretion is high or low.!** They explain that
“there is tremendous space for diverse outcomes even under stable rules, given different
interpretations (narrow/broad) and enforcement (vigorous/lax) of those rules.”!% In their
further deliberations Mahoney and Thelen do not differentiate between the rules level and the
enforcement level.!® Yet, they indicate a difference by explaining that rules can be
interpreted either ‘narrow or broad,” and enforcement can be exercised either ‘vigorously or
lax.”!%” Therefore, Mahoney and Thelen consider only two of four possible combinations.
Table 3 highlights the variations Mahoney and Thelen integrate in their theoretical
consideration—the combinations of the level of interpretation and enforcement, that are either
low or high. The mixed results are not part of their consideration and I suggest to take the

mixed characteristics of the institution into account as well:

Table 3. Characteristics of the targeted institution

Interpretation Enforcement Level of discretion
Broad Lax Low
Broad Vigorous Mixed
Narrow Lax Mixed
Narrow Vigorous High

Note: According to the concept of Mahoney and Thelen, ‘broad’ interpretation
and lax enforcement translates as ‘high level of discretion;’ ‘narrow’
interpretation and ‘vigorous’ enforcement translates as ‘low level of discretion,’
cf. MAHONEY/THELEN, 2010b, 20 21, 28.

The omission of mixed characteristics of the institution, fails to account for one of the main

arguments: The dependency of change on the ambiguity of the rules and the implementation

102 CAMPBELL, 2010, p. 107-108.

103 MAHONEY/THELEN, 2010b, p. 19.
104 MAHONEY/THELEN, 2010b, p. 19.
105 MAHONEY/THELEN, 2010b, p. 21.
106 MAHONEY/THELEN, 2010b, p. 18.
107 MAHONEY/THELEN, 2010b, p. 21.
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gap. This problem becomes clear when they discuss civil rights and the work of Lieberman.
They first describe the US-American civil rights provisions as weak, but then argue that it
turned out strong, because actors managed to effectively enforce the rules. Therefore, at two
points in time, the rules appear weak, since they do not change, but the implementation level
appears once as ineffective and once effective.'”® Mahoney and Thelen lump these two
phenomena together in one variable, the low or “high level of discretion in
interpretation/enforcement.”'% I suggest keeping the rules and the enforcement level separate
and splitting this variable into two: The discretion of interpretation and the enforcement level.
This is also important, since a combination of weak rules and strong enforcement, for

instance, is theoretically accounted for.

Ambiguity — The level of Discretion in Interpretation

Are the rules of the institution ambiguous, or do they leave a high level of discretion to
interpretation?''® Hacker observes in his contribution that policies vary regarding the
precision or sheer amount of provisions for interpretation.!!! The mode of change is
dependent on the ambiguity that may arise from less precise provisions.!!'? In his study on race
politics in the United States, Lieberman shows in the case of the Civil Rights Act of 1964 how
a weak law turned into a powerful tool, because executing actors and civil society helped to
interpret it in an expansive manner.''> Compared to the “strong-worded” race policies in the

UK and France,

the institutional form of the law [the Civil Rights Act of 1964] and the enforcement
mechanism that the law created (...) provided unexpected openings for advocates of
race-conscious policy to press their case and push the state toward a set of
enforcement practices that went beyond the initial color-blind policy settlement.!!*
Rocco and Thurston write that “[w]ithout a doubt, providing evidence to evaluate an
institution’s initial ambiguity is difficult.”!'> But how can the ambiguity of an institution be

measured? Mahoney and Thelen do not specify what ambiguity is, and what “high” or “low

discretion,” or ‘narrow and broad interpretations of rules’ are.!'® One example of an

108 MAHONEY/THELEN, 2010b, p. 22.

109 MAHONEY/THELEN, 2010b, p. 19.

110 MAHONEY/THELEN, 2010b, p. 18.

1 HACKER, 2004, p. 246-247.

12 HACKER, 2004, p. 247.

13 LIEBERMAN, 2002b, p. 140; MAHONEY/THELEN, 2010b, p. 13.
114 LIEBERMAN, 2002b, p. 139-140.

115 ROCCO/THURSTON, 2014, p. 43.

16 MAHONEY/THELEN, 2010b, p. 21.
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ambiguous provision in relation to the abolition of slavery is Article 4 of the Universal
Declaration of Human Rights (UDHR) of 1948 that states: “No one shall be held in slavery or
servitude; slavery and the slave trade shall be prohibited in all their forms.”!'” This
declaration is the provision of a norm, but it does not specify what slavery is, and how victims
and perpetrators are to be treated. As a declaration, it is clear that the UDHR does not intend
to indicate these details, but it exemplifies which questions remain open.

As mentioned in the sub-chapter on defining slavery, bonded labour and forced labour,
an important part of legal provisions are definitions.!'® The first question when determining
the ambiguity and evaluating the quality of a policy against slavery, forced labour or bonded
labour is, therefore, if it contains a definition. Particular attention needs to be paid in the
context of this dissertation if the definition of forced labour or slavery includes or excludes
bonded labour or leaves room of interpretation. The second component referred to in several
sources are the provisions for punishment: Scholars point out that international laws are often
not effective because they do not come with coercive means which force states into
compliance.'’® What is requested at the international level is also observed for the national
level and the treatment of perpetrators on the ground.'?® The last three components necessary
for the qualification of antislavery laws are the indication of a time frame, enforcement
mechanisms and provisions for compensation or rehabilitation.'?! Miers criticises the absence
of a time frame in the Covenant of the League of Nations and its provisions against slavery.'??
Furthermore, she observes that the first international attempt to ban the slave trade, the
General Act and Declaration of Brussels of 1890, failed because “[t]he major loophole (...)
was that the treaty contained no provisions for its enforcement.”'?® This encompasses the
enumeration of competent authorities in charge of implementation on the ground: Among
them are executive or judicial bodies, such as magistrates, labour inspectors; or agencies set

up specifically for the purpose of enforcing the abolition of slavery.!** The last question is

17 United Nations, 1948, Art. 4.

18 Cf. MIERS, 2008, p. 22-23; AP-Forced Labour Net/International Labour Organisation, 2014.

9 HAFNER-BURTON/TSUTSUI, 2005, p. 1378; MIERS, 2008, p. 22-23; LEBOVIC/VOETEN, 2009; FORSYTHE,
2006, p. 89.

120 BALES, 2007, p. 57; International Labour Office, 2005, p. 2, 2005, p. 17. Cf. also THOMANN, 2011, p. 191.
Calls for stronger punishment seem to follow the underlying assumption that if punitive provisions were installed
and effectively enforced, actors would abide by the law, cf. International Labour Office, 2005, p. 83. This
assumption is contradicted at the micro level by criminologists who testify that there is no correlation between
law abidance and the provision of coercive measures, cf. CLINARD/QUINNEY/WILDEMAN, 2015, 26ff.

121 QUIRK, 2008, p. 548.

122 MIERS, 2008, p. 22-23.

123 MIERS, 2008, p. 19.

124 International Labour Conference, June 2009, 2, 20.
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whether there are provisions for compensating victims and structures set up for victim
support.'?®

These five components—the definition of slavery, forced or bonded labour, the
provisions for punishment and compensation, as well as the enumeration or installation of
competent authorities—are the parameters that are necessary in considering the quality of the
rules and determining the level of ambiguity. If all components are specified, the rules are
strong and leave little room for discretion to interpretation. If less than half are covered, the

rules can be described as weak and ambiguous.

Table 4. The formal institutional characteristics

Law Definition Bonded labour Timeline Punishment  Rehabilitation Comp e.t?nt
authorities
Slavery
Abolition No N.A. Yes!26 No No'?7 Yes!28
Act, 1833
UDHR,
1948 No N.A. No No No No

This table helps to evaluate the formal characteristics of the institution which I conduct in
each episode. In addition, I present cases of the high courts or the Supreme Court of India
dealing with bonded labour or slavery. Through this analysis I can test if the rules left room

for discretion of interpretation and, if so, how the courts made use of this discretion.

Enforcement — The actual gap between the Norm and Reality

Depending on the institution, actors not only have different degrees of interpreting the rules,
but also a certain amount of discretion granted to enforce them. This issue is the level of
compliance with those rules and also plays into the mode of change of an institution.'?
Viewed as an independent variable, implementation highlights how institutions change in
ways that policymakers did not predict. Researchers often overlook these changes'*® when

they are concerned with the output and the failures the institution suffers. The actions of all

125 International Labour Conference, June 2009, p. 40.

126 Abolition to be effective as of August 1 1834, Parliament of the United Kingdom, August 18 1833, XII.
127 Compensation was provided for former slaveholders.

128 A committee can be appointed by his Majesty, if deemed necessary, Parliament of the United Kingdom,
August 18 1833, Art. XIV.

129 MAHONEY/THELEN, 2010b, p. 20-21.

130 MAHONEY/THELEN, 2010b, 2, 4.
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actors, from the executive down to the street-level bureaucrat'*! need to be considered for the
scholar to be able to judge the effects of a policy.!3?

The implementation or enforcement can be measured in different ways: Enforcement
can be determined by the estimated number of victims and holding those estimates against
prosecutions and convictions. This approach is not very reliable and, in the case of slavery,
can only be indicative of tendencies: Since 1843 and the 1860s the trade in humans and the
exercise of slavery has been criminalised in India. Criminalisation is usually followed or
accompanied by the formerly legal business becoming hidden, hardly accessible to
governmental observers.!>> To a certain extent, the accuracy of slavery and bonded labour
estimates is not necessary for the policymaking process. In the following sub-chapter, I

explain why.

Ideas

Ideas as a driving force of politics have been closely studied in the political science since the
1990s. But Blyth et al. are convinced that “less attention was paid to ideas as core analytic
variables in the decades that followed.”!** Ideas, ideologies, and beliefs are closely tied to the
legitimacy of policies'* and play a vital role in the political process. Béland and Cox go so

»136 and that these ideas are

far as to identify ideas as “primary source of political behaviour,
substantially reflected in the institutions.'’” In their theoretical deliberations on gradual
institutional change, Mahoney and Thelen remain vague on the question of ideas and their

9

role causing change.'®® They touch upon ideas rather indirectly,*® speaking of the

contestations of actors, and “struggles over the meaning, application, and enforcement of
institutional rules.”!*

It is worthwhile here to frame the word ‘meaning’ in terms of ideas. Acknowledging
the role of ideas and including them in the theoretical framework, closes the circle of the

definition of policies as institutions, which “stipulate rules that assign normatively backed

BILIpSKY, 2010, p. 3.

132 HACKER, 2004, p. 247.

133 International Labour Office, 2005, p. 69—70; BELSER/MEHRAN/COCK et al., 2005, iii; cf. LAROCQUE, 2004,
p. 131-132.

134 BLYTH/HELGADOTTIR/KRING, 2016, p. 142.

135 FINNEMORE/SIKKINK, 1998, p. 903; KRASNER, 1984, 228, 238.

136 BELAND/COX, 2011b, p. 3.

137 BELAND/COX, 2011b, p. 8.

138 In the work of Thelen and Streeck (STREECK/THELEN, 2005b) ideas are also only marginally treated; see
WINCOTT, 2011, p. 143.

139 A point observed by Wincott in the case of Beyond Continuity (2005) WINCOTT, 2011, p. 147.

140 MAHONEY/THELEN, 2010b, p. 11.
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rights (...) and that are legitimate.”'*! Norms are “a standard of appropriate behaviour for

actors,” !+

and actors who entertain corresponding ideas gain legitimacy. The changes
institutions undergo are the result of actors’ agency—the decisions they make, which are also
based on the ideas they hold. In turn, ideas are reflected in the policies, although potentially
distorted by compromise.!*® This insight acknowledges that actors do not operate in a
vacuum, but rather that ideas influence what actors think of a problem and the solutions to be
applied."** In relation to the implementation gap, ideas are the connecting element that fills
the space between the institutional ideal and its reality and which engenders change.'®

Ideas are the mind-sets of people—what they think, where they identify political

issues, how they judge these problems and what solutions they believe are best to address or

alleviate these problems. Béland and Cox define ideas in the following way:

[[]deas are causal beliefs. This simple definition involves many discrete dimensions.
First, as beliefs, ideas are products of cognition. They are produced in our minds and
are connected to the material world only via our interpretations of our surroundings.
Our minds can create ideas from any of a multitude of sensory perceptions, or the
mind can create ideas based on no connection to reality at all. (...) Second, as causal
beliefs, ideas posit connections between things and between people in the world.
These connections might be causal in the proper sense, such as suggesting that one
event was responsible for bringing about a series of successive events. But ideas can
be causal in more informal ways, by drawing connections between things or people
that we believe are related to one another. Finally, causal beliefs, or ideas, provide
guides for action. !4

In order to structure ideas, I follow Béland’s analyses of the social security system in the
US.'" Paradigms are the overarching principle of an idea. Béland identifies several paradigms
that were crucial in shaping the mode of change that occurred in the episodes he identified.!*®
Interests and rational choice have the basic assumption at heart that politics is about
competition and that people have clear interests that are transitive and guide actors to adopt
specific strategies to realise their interest.'*’ Béland and Cox assert that politics is still about a
power struggle, but that actors’ motivation is based on a variety of ideas, which might be
grounded in interests, but also informed by ideational concepts, as well as emotions. As such,

ideas are not only reflective of the actors’ interests, but also what actors “deem to be

141 STREECK/THELEN, 2005b, p. 12.

142 FINNEMORE/SIKKINK, 1998, p. 891.

143 MAHONEY/THELEN, 2010b, p. 8; BELAND, 2007, p. 34; LIEBERMAN, 2002a, p. 702; SCHICKLER, 2001, p. 15.
144 BELAND/COX, 2011b, p. 12.

14 LIEBERMAN, 2002a, 697, 702, 708.

146 BELAND/COX, 2011a, p. 3-4.

147 Béland builds on Hall’s work on paradigms, HALL, 1993.

148 BELAND, 2007, p. 33-34.

149 HALL/TAYLOR, 1996, p. 939; SCHMIDT, 2011, p. 49.
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appropriate, legitimate, and proper.”'*® This also means that within political debates it is
possible that the sheer facts become irrelevant, (i.e. scientifically) inaccurate,'! or even facts
may become controversial.!>? This is in contrast to interests, since these are supposedly
objective and fixed, which is not the case with ideas.!>* A single actor may hold beliefs that
are irreconcilable with the interests of that person or with the truth.!>* For the identification of
relevant ideas and paradigms, it is instructive to turn back to the elements that are constitutive
of slavery, forced labour or bonded labour, as discussed in the introduction. These elements,
such as violence, or social hierarchy, are embedded in paradigms that sanction certain
behaviour and norms that are constitutive of coercive labour relations. These paradigms exist
independently and outside of slavery or bonded labour relations and, as I argue, allow labour
exploitation that can constitute slavery to continue, through a combination of these legitimate
elements. I discuss this in more detail in the respective chapters on the episodes.

The Zeitgeist, which reflects ideas of a large community or society, represents ideas
that are “widely shared and not open to criticism in a particular historical moment.”!>> Mehta
provides the example of the principle of accountability of people as an idea that enjoys the
status of Zeitgeist.!>® To respond to the question as to when an idea or a norm becomes a
Zeitgeist, Finnemore and Sikkink suggest a useful tool for analysis. This concept allows us to
also consider the developments at the international level, as it was devised to do so.
According to Finnemore and Sikkink, norms undergo three different stages before they
become accepted international norms, or Zeitgeist. The first stage is the emergence of the
norm. As soon as a tipping point is reached, where a certain number of actors accept the
norm, the second stage begins. During this stage the norm becomes institutionalised.'>” For
the next tipping point to arrive, critical actors, as well as a critical mass of actors, need to
accept the norms.!>® With this first tipping point, the second stage occurs: The norm cascade.
This means that norms have been accepted by enough actors to become a tool to pressure
those actors who have not yet accepted or adhered to the norm. If another critical mass and a
number of critical actors accumulate, the third stage is reached. In the third stage, norms

become internalised and “acquire a taken-for-granted quality and are no longer a matter of

150 BELAND/COX, 2011b, p. 3.

ST WINCOTT, 2011, p. 152.

152 BELAND/COX, 2011b, p. 4.

1533 BELAND/COX, 2011b, p. 10.

154 HUNT, 2007, p. 19; IACCARINO.

155 MEHTA, 2011, p. 27.

156 MEHTA, 2011, p. 27.

157 FINNEMORE/SIKKINK, 1998, p. 900.
158 FINNEMORE/SIKKINK, 1998, 895, 901.
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broad public debate.”!> This means that these norms are not up for further negotiation as
such. In the case of the abolition of slavery and forced labour, this means that no state will
question the illegality and wrongness of these practices and violations thereof.'®

In this paragraph I propose a norms cycle of the abolition of slavery in the terms of
Sikkink and Finnemore. Stage 1, the norm emergence occurred between 1807 and the 1920s,
when the norm of the abolition of slavery developed. With the proliferation of bilateral and
international agreements, as well as regional laws in India, the norm had taken a strong hold
within the policymaking community at the international level as well as the regional level of
the British Raj. The Versailles Treaty, and the beginning of the negotiations for the
development of an international convention to abolish slavery at the LN marked the tipping
point. At stage 2, norm cascade, the norm became institutionalised by conventions, such as
the Slavery Convention of 1926, and monitoring mechanisms, such as the Advisory
Committee of Experts on Slavery.!®! By the end of 1930, one third,'®? of the members to the
League of Nations became state parties to the Slavery Convention—20 of 49 had signed,
ratified or acceded.'®® Among the states committed to the convention, 20 members were
critical states!®* that formed the “critical mass of relevant state actors,”'® such as the United
States, the United Kingdom, Spain, India, and China. A simultaneous development confirms
the occurrence of the norm cascade: The General Conference of the ILO adopted the Forced
Labour Convention (C29) in 1930. At the end of 1935, 15 ILO members out of 62 member
states had ratified the Forced Labour Convention—almost one quarter. By the end of 1947
almost one third, 21 of 66 member states of the ILO, were parties to the convention. With
only two exceptions, the relevant number of critical states had ratified the convention.'®
Stage 3, the internalisation occurred around the 1930s. The internalisation of the norm began
and the abolition of slavery had acquired “a taken-for-granted quality and [was] no longer a

matter of broad public debate.”!®”

159 FINNEMORE/SIKKINK, 1998, p. 895.

160 International Labour Organisation, 1930, Art. 2 (2). This statement should be treated with caution: Until
today, international legal provisions, such as the ILO Forced Labour Convention (C29) of 1930, allow for forced
labour in some cases. For instance, forced labour is allowed in times of national emergencies, such as during war
or natural catastrophes. Also, convict labour and military service are exceptions to the provision of C29.

161 FINNEMORE/SIKKINK, 1998, p. 900; League of Nations, 1936.

192 Finnemore and Sikkink set the critical point at “one-third of the total states in the system,”
FINNEMORE/SIKKINK, 1998, p. 901.

163 List of signatures, ratifications and accessions to the Slavery Convention: United Nations, Chapter XVIIIL, 3.
164 FINNEMORE/SIKKINK, 1998, p. 901.

165 FINNEMORE/SIKKINK, 1998, p. 895.

166 Dates of ratification derived from the website: International Labour Organisation; China and the USA still
have not ratified the convention as of, June 2019.

167 FINNEMORE/SIKKINK, 1998, p. 895.
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This model highlights that the emergence of the norm is not a signifier of an
antislavery Zeitgeist. Based on the development of the norms cycle following Finnemore and
Sikkink, I place the emergence of the antislavery norm as Zeitgeist around 1935. This is
relevant for the analysis of the hypotheses and the influence of the Zeitgeist on the behaviour
of actors. But it is not only the Zeitgeist that helps us to understand institutional change. Other
ideas need to be entertained. An example in the context of the abolition of slavery is the
compensation of former slaveholders by the British Parliament in 1833.'®® Compensation for
slaveholders reflects the idea that former slaveholders had lost their property, a value as such
above all.'® The loss of this property due to the liberation of slaves justified the compensation
of former slaveholders, but not the compensation of lost remuneration for the former slaves or
compensation for the physical, psychological and social damage they endured. Therefore, I
diverge from earlier research that focused on the idea of freedom!” and focus on other
paradigms that are present in the respective episodes and that help us to understand the
particular events. Since ideas and the Zeitgeist change, I discuss them in more detail in each
episode separately.

The Zeitgeist at the international level does not necessarily reflect the Zeitgeist at the
national level. Therefore, to consider the Zeitgeist at the national level, it has to be
interrogated separately. Finnemore and Sikkink suggest that the development of a norm into
Zeitgeist is similar at the international and the national level.!”! To determine the Zeitgeist at
the national level, several sources are indicative: Political party programmes, statements of

politicians, adopted legal provisions, and court cases.'”

Agents of Change

Looking at the agents of change, Mahoney and Thelen ask two questions that help to classify
the actors in four basic groups: The first question is whether the actors drive for change of the
rules and whether the actors abide by the rules. The nature of change is influenced by the
disposition of the actors towards the institution and is dependent on the institutional
environment and the veto possibilities.!”* Mahoney and Thelen thereby differentiate between

the insurrectionaries, subversives, opportunists, and symbionts. Insurrectionaries seek to

168 DRAPER, 2010, p. 2; TEALL, 1897, p. 3.

199 SMEDLEY, 2007, p. 54.

170 MAJOR, 2012, p. 5-7; PRAKASH, 2002, p. 1-12.
17l FINNEMORE/SIKKINK, 1998, p. 893-894.

172 Cf. MEHTA, 2011, p. 42-45.

173 MAHONEY/THELEN, 2010b, p. 22-23.

56



Chapter 1
Theory & Method

actively change the rules while probably also not abiding by them—their goal is the
displacement of the rules. Symbionts are those actors who exploit the institution to their
advantage either in a parasitic or a mutualistic manner. Parasitic symbionts cause drift of the
rules; they support the rules’ persistence and device attempts to undermine institutional
reforms!’* while at the same time “violating the spirit”!”> of the institution. Mutualist
symbionts, on the other hand, violate the institutional rules in order to sustain the spirit of the
institution. Subversives do not violate the rules but seek the displacement of the institution’s
rules. Subversives are most likely to cause change in the direction of layering or conversion.
The last actors are opportunists who neither seek to change nor to maintain an institution, but
to extract gains to their advantage without investing any resources in either change or
maintenance of the institution. Since change involves higher risks, opportunists are more
likely to opt for stability and thereby contribute to the inertia of an institution or its
conversion.!7®

Mahoney and Thelen ascribe an important role to the agents of change. Firstly, their
actions are guided or ‘encouraged’ by the institutional provisions: “Those who benefit from
existing arrangements may have an objective preference for continuity but ensuring such
continuity requires the ongoing mobilization of political support as well as, often, active
efforts to resolve institutional ambiguities in their favour.”!”” Depending on the nature of the
institutions, agents choose different strategies. Secondly, change agents choose a behaviour
that is either active or inactive, to prompt particular outcomes.!”® The characteristics of the
political context, as well as of the institution, influence both the type of change agents and the
type of institutional change. The actors’ strategies to bring about change vary from open
changes through official venues, to means beyond observation or supervision.!”” Hacker
specifies that actors are able to engender change, by choosing “nof to attack such institutions
directly. Instead, actors may seek to shift those institutions’ ground-level operation, prevent
their adaptation to shifting external circumstances, or build new institutions on top of
them.”!%

Based on both variables, (1) the political context (the veto possibilities) and (2) the

characteristics of the institutions (the level of discretion to interpret the rules or to enforce

174 HACKER, 2004, p. 246.

175 MAHONEY/THELEN, 2010b, p. 24.

176 MAHONEY/THELEN, 2010b, p. 23-27.

177 MAHONEY/THELEN, 2010b, p. 9.

178 MAHONEY/THELEN, 2010b, p. 4.

179 HACKER, 2004, 243, 249.

180 HACKER, 2004, p. 244, italic in the original.
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them), Mahoney and Thelen propose a model to predict which kind of potential actors are
most likely to emerge and which mode of incremental change they will cause. The mode of
change can be the unintended result of actors or the accumulative effect of actors working in
different directions. But, as Hacker shows, the mode of change can also be the intended result
of actors.!®!

Regarding the denominations of the change agents, for instance the parasitic
symbiont,'®? the terms introduced seem to carry a negative connotation and place a value
judgment on the actors and the outcomes they produce. In Mahoney and Thelen’s
descriptions, it seems as if change actors are all ill meaning: Insurrectionaries “seek to

eliminate existing institutions,”!®3

and symbionts ‘exploit’ the existing institution for their
private gain.!®* Rocco and Thurston write also that actors’ behaviour causing layering “may
or may not be related to a desire of a ‘destructive’ nature.”'®> But they contend that the actors
mostly have negative intentions.'® I do not suggest other names in this dissertation to avoid
adding another ‘layer of labels.”'®” But I will add one kind of actor, who is not explicitly
covered, but is observed by Mahoney and Thelen discussing Lieberman’s example of the
Civil Rights Act.

In Lieberman’s example, the provisions for equal employment opportunities is a case
of a weak law, weak implementation,'®® and strong veto opportunities on the side of the
preservers of the status quo. But because of the bureaucracy, civil society and the judiciary
acting strongly in favour of the spirit of the law, the institution underwent change in the mode
of conversion (new interpretation and enactment of rules).!®® The institutional and political
environment was in essence against the intent of the spirit of the rules.'”® But the EEOC,
working together with private actors, such as the NAACP (National Association for the
Advancement of Colored People),'”! and in tandem with plaintiffs making use of the Civil
Rights Act in the Courts, contributed to strong implementation of the law in the form of

affirmative action. After the adoption of the act, the judiciary used its discretion of

181 HACKER, 2004, p. 248.

182 MAHONEY/THELEN, 2010b, p. 24.

183 MAHONEY/THELEN, 2010b, p. 23.

184 MAHONEY/THELEN, 2010b, p. 24.

185 ROCCO/THURSTON, 2014, p. 46.

186 ROCCO/THURSTON, 2014, p. 46. See for a similar observation in the work of Hacker, BELAND, 2007, p. 23.
187 ROCCO/THURSTON, 2014, p. 38.

188 Measured in backlog of the bureaucracy and the absence of impositions of remedies, LIEBERMAN, 2007a,
p. 11-12.

13 MAHONEY/THELEN, 2010b, p. 17-18.

190 LIEBERMAN, 20074, p. 2.

Y1 LIEBERMAN, 2007a, p. 14.
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interpretation and relied, for instance, on information provided by the EEOC to argue
rulings.!®? The result was “one of the strongest affirmative action regimes in the world.”!*

The actors in the bureaucracy cannot be described in the terms Thelen and Mahoney
offer:'°* They were not insurrectionaries, since they did seek to preserve the spirit of the rules.
They were not symbionts, since they were seeking to preserve the institution and neither
violated nor followed the rules—they rather extended the interpretation of the rules towards
the preservation of the institution.!”> Consequently, they did not act like subversives. Being
invested in change, they also cannot be described as opportunists. Instead, actors at the
bureaucratic, judicial and civil society level ganged up as the defenders'®® of the spirit of the
rules and drove for change at the implementation level. Despite the absence of changes at the
rules level these actors were able to fundamentally transform the working of the state towards
the realisation of civil rights in the US."7 I therefore suggest adding another actor described
but not formalised by the Thelen and Mahoney: The defender. Defenders stick not only to the
rules but the spirit of the rules, and are interested in the preservation as well as effective
implementation of these rules. While opportunists are the closest to the defenders, both might
be described as having ambiguous positions towards the existing rules of the institution. But
the difference is that opportunists dread investing resources in change,!'*® while defenders are
eager to do so.

In the case of the institution of the abolition of slavery, I expect to find two different
kinds of actors: Antislavery actors who are active against slavery or bonded labour or who
speak against slavery and for the freedom from enslavement; and proslavery actors, who
defend slavery and bonded labour and may (but not necessarily) profit from it.!”® Therefore,
the latter encompasses politicians defending slavery but having no direct stakes, as well as the
employers of bonded labourers. The preference for the term pro- or antislavery lays less in the
actual definition and more in a desire for simplicity, as rules against slavery were the
framework within which bonded labour was initially addressed.

My analysis begins when the institution of the abolition of slavery was already in

place. This means that my theoretical concern is not on the emergence of the norm and the

192 LIEBERMAN, 2007a, 22-23, 25.

193 MAHONEY/THELEN, 2010b, p. 13.

194 MAHONEY/THELEN, 2010b, p. 22-25.

195 LIEBERMAN, 2007a, p. 10.

196 Rocco and Thurston refer to “institutional defenders,” but they do not formalise them as an own category of
actors as I suggest; see ROCCO/THURSTON, 2014, p. 45.

97 LIEBERMAN, 2007a, p. 10.

198 MAHONEY/THELEN, 2010b, p. 26.

199 For a similar definition refer to DUMAS, 2016, p. 2.

59



Chapter 1
Theory & Method
creation of the institution but its development thereafter. Depending on the institutional
characteristics, the level of ambiguity and the enforcement of the abolition of slavery, pro-
and antislavery actors are positioned differently towards the institution: They can be identified
either as the change agents or as defenders of the status quo. If legislation against slavery and
forced labour suffers from an implementation gap, proslavery actors probably want to
preserve the status quo since a strong law, but weak implementation, allows for the discretion
to continue labour exploitation. On the other side, antislavery actors are interested in change
when implementation fails the spirit of the institution. But if implementation is strong, weak
rules are probably not interesting for them to change, which Thelen and Mahoney explain
with the costs that need to be invested to actively induce change.?*’ Table 5 summarises the
expectations of the actors’ disposition towards the institution depending on the characteristics

of the antislavery institution:

Table 5. Dominant agents of change depending on characteristics of the institution

Enforcement

Lax/ineffective Vigorous/effective

Antislavery Proslavery

Broad
(Weak law)

Interpretation

Antislavery Proslavery

Narrow
(Strong law)

The actors’ disposition towards the institution depends on its characteristics; the actors’
behaviour is also contingent on the Zeitgeist in which they act. For instance, strong believers
in the right to be free from enslavement behave differently in an environment where slavery is
a common form of labour exploitation and even legally sanctioned, as compared to actors who
are in an environment in which slavery is legally abolished.?’! Acknowledging the insights of
the scholarly work in the field of IR and the work on ideas, I expect different forms of
behaviour of actors, depending on the current Zeitgeist: In times where there is a proslavery

Zeitgeist, proslavery actors speak out and act openly in favour of slavery. When the norm of

200 M AHONEY/THELEN, 2010b, p. 26.
201 Dymas, 2016, p. 3.
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the abolition of slavery has achieved the taken-for-granted-ness,*?

it can be expected that
proslavery actors no longer speak out directly in favour of slavery.?* In a period where the
Zeitgeist leans towards the acceptance of slavery, open resistance to infringements on slavery
is possible, as was the case with the British abolition of slavery in 1833, against which
petitions were submitted to the British Parliament and the King.?** Proslavery actors rather
attempt to limit the scope as to which forms of labour relations constitute slavery, and try to

enact or maintain legislation that undermines existing antislavery legislation.

Causal Relationship and Hypotheses

> and the outline of the theoretical

Based on the insights of Mahoney and Thelen*
assumptions, I formulate several hypotheses. Hypotheses are statements that establish the
relationship between cause and effect.?®® While a hypothesis expresses this relationship, the
theory provides an explanation as to why this relationship exists.?’” The following causal
relationship between the dependent variable—the change of the institution—and the

independent variables—the institutional environment, the actors, and ideas—is visualised in

the graph below. The arrows mark causality:

Figure 4. Causal relationship between the variables

Characteristics of the
institution

e V1 Quality of rules

e V3 Political context

o V5 Zeitgeist

e V2 Status of enforcement ® V6 Ideas
e Actor’s disposition towards
Type of institutional V4 Type of change agents o
change the institution

202 FINNEMORE/SIKKINK, 1998, p. 895.

203 DuMaAS, 2016, p. 3.

204 An example of a petition against the abolition of slavery, see Planters, Merchants, and others interested in the
Welfare of the Island of Tobago, April 17 1832, p. 854.

205 M AHONEY/THELEN, 2010b.

206 Souva, 2007, p. 557.

207 Souva, 2007, p. 557.
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Depending on the actors’ disposition towards the institution and depending on the political
environment in which the actors act, one or the other mode of change will occur. Among the
set of actors, there can be two options: Actors who either uphold the rules as they are, or
actors who are in favour of changing the rules. Earlier, I showed that the different modes of
change are connected to either the outcome level or the output level, and in some cases with
both levels. In Mahoney and Thelen’s theoretical summary it appears that this distinction of

location is not factored in explicitly:
Table 6. Expected modes of change (Thelen & Mahoney, 2010)

Discretion of interpretation & enforcement

Low High
2 & . .
£ £ Layering Drift
=
2
w2
wn
o
e,
o) -
- < . .
g g Displacement Conversion

Source: MAHONEY/THELEN, 2010Db, p. 19. Note: The mode of change depends on the political
context and the veto possibilities the political context affords, and the discretion of
interpretation and enforcement granted to actors regarding the targeted institution.
This table shows, for instance, that if there is a low level of discretion in interpretation and
enforcement of the institutional rules, and if there are strong veto possibilities on the side of
relevant actors to prevent change, layering is the most likely to occur. Incorporating the two
variables, the level of discretion and level of enforcement, as well as the theoretical
assumption of the Zeitgeist and the two sets of actors, the tables in the Appendix summarise
all hypotheses, in some cases illustrated with an example. The hypotheses are written in full
sentences, with (a) indicating an antislavery Zeitgeist and (b) indicating a proslavery Zeitgeist.
The relevant hypotheses I test in this dissertation are the following six:
Hypothesis 3a: If antislavery rules are weak and enforcement ineffective and preservers of
the status quo have strong veto possibilities, antislavery actors behave like subversives

causing displacement to remove contravening legislation or’® like defenders causing

conversion.

208 Thelen and Mahoney suggest for the combination of these variables that change agents will be parasitic
symbionts, MAHONEY/THELEN, 2010b, p. 28.
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Hypothesis 4a: If antislavery rules are weak and enforcement ineffective and if veto
possibilities of the preservers of the status quo are weak antislavery actors are the
change agents and induce change by layering as subversives, or displace contravening
legislation as insurrectionaries.>*

Hypothesis 4b: If antislavery rules are weak and enforcement ineffective and if veto
possibilities of the preservers of the status quo are weak antislavery actors act like
insurrectionaries causing displacement or layers.

Hypothesis 6b: If the rules are weak but enforcement is effective and veto possibilities are
weak proslavery actors acting like subversives cause change by layering.

Hypothesis 7a: If rules are strong and enforcement ineffective and veto possibilities are
strong antislavery actors change the institution as defenders by layering (i.e. new
actors).

Hypothesis 8a: If the institution has a strong policy but enforcement is ineffective and veto

possibilities are weak antislavery actors are likely to be the actors of change as

defenders causing layering.

Method

To test my hypotheses, I chose the method of process tracing. The idea of process tracing is to

99210 99211

follow at “close range”~"” with a “thick description” " of the processes that took place. The
order of the processes is one central aspect that needs to be taken into account to make
meaningful statements about the relation between the causes and consequences in the
historical process. This method 1is particularly suitable for “measuring and testing
hypothesized causal mechanisms™?!? for the single-case study.?!* Mahoney explains that
“[pJrocess tracing tests can be used to help establish that (1) an initial event or process took
place, (2) a subsequent outcome also occurred, and (3) the former was a cause of the latter.”?!4

George and Bennett explain that:

In process-tracing, the researcher examines histories, archival documents, interview
transcripts, and other sources to see whether the causal process a theory hypothesizes

209 Under those conditions Thelen and Mahoney suggest the mode of change to be conversion,
MAHONEY/THELEN, 2010b, 17, 18, 27.

210 COLLIER, 1999, p. 4.

211 COLLIER, 1999, p. 5.

212 BENNETT/CHECKEL, 2015, p. 3-4.

213 MAHONEY, 2012, p. 570.

214 MAHONEY, 2012, p. 570.

63



Chapter 1
Theory & Method

or implies in a case is in fact evident in the sequence and values of the intervening

variables in that case.?!’

Much like scholars of American political development (APD) I apply “the ‘causes-of-
effects” approach to explanation.”?!® According to Galvin, APD scholars look at present
political problems, “the real world,” and move backward in history to identify the causes of
those political problems.?!” What facilitated the policy changes of legislation against bonded
labour in India? What explains the advent of actors such as the Supreme Court or the NHRC
in the 1980s? Through process tracing it will be possible to identify the particular factors that
caused the outcomes in a deductive manner.>'® Although lacking a general effect of the
independent variables, “[what] this approach sacrifices in the generalizability of its causal
claims, it more than