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PRAEFATIO

Cum in adulescentia doctor fieri animo captus essem, doctoralem
dissertationem latino sermone scribere statui, quia grammatici lycei alumnus eram
ac linguarum, praecipue uetustarum et illarum quibus rei publicae
administratione non utuntur ac dialectus appelantur linguarum, amore iam diu
affectus eram. At quamquam constitutiones facultatis philosophiae Uniuersitatis
Heidelbergensis id concedunt, dolendum est quod hoc tempore iam unusquisque
uulgari lingua scribit, atque doctorales dissertationes latine scribi non iam solent.
Ueniam tamen dato, optume amice qui haec legis, ut, si nihil aliud, saltem
prooemium huius operis latine scribam.

Uero, hoc opus somnii exitus est, quod ab omni tempore habui. A parua
pueritia Asiae Orientalis amore studioque incensus sum. Ex quo cum tredecim
annos natus essem a lycei mei bibliotheca libri Caroli Patricii Fitzgeraldi titulo
Sinae: Breuis humanitatis historia (China: A Short Cultural History) theodiscam
uersionem mutuatus sum, libros de Serica historia deuorare coepi. Minus quam
anno postea, otioso tempore utensque libris, quos pecunia parentibus mihi in
sumptum peculiarem data emeram, mandarinorum dialectum sericae linguae
discere orsus sum. Eo tempore foederali magistratu cultus Germaniae adparato
certamine linguarum alienarum serica parte interfui, ad quod tractatus de historia
Serum scribendus erat et bibliothecam instituti sinologici uniuersitatis
Heidelbergensis crebre adhibui. Tres annos post, simili etiam certamine iaponicae
linguae interfui. Inde bibliothecae institutorum sinologiae et iapanologiae quasi
secundae meae domus factae sunt.

Postquam a lyceo abieram, in uniuersitate primum legibus studui. In
iurium studio maxume delectabar rebus ad rem publicam pertinentibus,
praesertim civitatis theoria atque iure constitutionum. Tamen, plus quam
tantummodo iuribus studere uolui, et continenter Asiae Orientalis rebus particeps

eram. Ardens amor rerum praeteritarum et igitur etiam linguarum litterarumque



antiquitatis me ad linguae classicae sericae ab secundo uniuersitatis semestri
studendum induxit. Cito, attentionem tam multum Asiae Orientalis quam legum
studio dedi.

Itaque, in auctumno a. D. MMXIII fortunatissima mihi accidit res. In
Heidelbergense Uniuersitatis Cumuli Praestantiae nomine “Asia et Europa in
Orbis Conspectu” (Cluster of Excellence “Asia and Europe in a Global Context”)
inuestigationis circulo “Ad orbitam notionum historiam” (“Towards a global
history of concepts”) locus ad doctorale opus faciendum factus est, qui mihi studia
mea coniungendi facultatem dedit. Mercede liberalissima Germanici
Inuestigationis Concilii (Deutsche Forschungsgemeinschaft) hanc inuestigationem
facere potui de iure constitutionali apud Seres regentibus imperatoribus, id est,
ante noui rei publicae regiminis principium. Desita hac mercede, ad opus
perficendum aliam aeque liberalissimam mercedem ab Instituto Chiang Ching-
Kuo accepi, qua toto corde gratus sum.

Anno MMXYV alia mihi res accidit felicissima. Tohoku Uniuersitate, quae in
laponiae oppido Sendai est sita, acceptus fui, ut ibi annum agerem
inuestigaremque ad doctoralis operis finem. Itaque, ex mense octobri anni MMXV
usque ad mensem septembrem MMXVI anni in urbibus Sendai Pechinoque
Tokioque Taipeiaque documenta de constitutionis Serum promulgatione scrutatus
et cum praeclaris professoribus collocutus sum. Annus quem in Iaponia egi non
solum in scholasticis rebus fecundissimus fuit, sed etiam alacres laetissimique dies
mihi dedit.

Multi, uel potius innumerabiles, sunt praeceptores collegaeque amicique
qui me adiuuerunt in hoc doctorali opere, et impossibile est omnibus gratias
habere. Curatoribus mei operis doctoralis immortales gratias ago agamque dum
uiuam. Apud Uniuersitatem Heidelbergensem, illustrissimi professores Joachim
Kurtz et Rudolf G. Wagner, quorum alta sapientia usquequaque lucratus sum,
semper pretiosissimis consiliis grauissimoque auxilio succurrerunt. Eis quidem

meliores curatores habere haud potuissem. Immortales etiam caro doctori Lothar
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Wagner gratias ago, qui me in Sericam linguam classicam litterasque induxit, ob
fidelem suum fauorem diuturnamque suam amicitiam. Nobilissimi professoris
uniuersitatis Tohoku Anami Yusuke P & %% auctoritate commoratio in Asia
Orientali academice uberrima facta est. Gratias etiam ago praeclarissimo
professori Tozawa Hidenori F/#5%#, meo secundo curatori in Iaponia, ob suum
adiumentum subsidiumque.

Communia opera uniuersitatum Heidelbergae Tohokuque perito labore
insignissimi professoris Harald Fuess facta sunt, quae leuiter Christina Pietsch
administrauit. Apud Tohoku, probissima Misumi Taeko =[#Z - me tam bene
curauit uti Sendai mihi patria secunda facta est. Apud Heidelbergam, Shupin Lang
admodum benigne usquequaque auxilio uenit. Praeterea, sine bibliothecae
sinologicae suppetiis inuestigationem agere non potuissem. Ibi, Hanno Lecher,
Anne Labitzky-Wagner, Till Linsenmair, Lena Hessel, Daniel Fleck, Aaron Chiang,
Sophie Zasche, Teresa Weise, Fei Ruqing, Zhang Bosen, Luca Pisanelli multique
alii comissime peritissimeque cottidianae fere preces meae librorum ex aceruis
satisfecerunt.

Felix sum, quod, ubicumque eram, ingeniositate locupletem uicinitatem
habui. Colloquia cum professoribus collegisque Instituti Sericorum Studiorum
sicut Cumuli Praestantiae plane educationem inuestigationemque meas fouerunt.
Gratus sum, inter alios multos, professoribus collegisque Gotelind Miiller-Saini,
Enno Giele, Andrea Bréard, Pablo Blitstein, Martin Hofmann, Monica Juneja,
Kerstin von Lingen, Lorenzo Andolfatto, Joseph Ciaudo, Gesa Stupperich,
Charlotte Kroll, Helena Jaskov, Duncan Paterson, Mariana Miinning, Lee
Kyonghee 5%, Cheng Sijia #2852, Xu Chun #£%, Manuel Sassmann, Oliver
Schulz, Georges Jacoby, Kaja Miiller-Wang, Kuo Chih-wen Zf%;%, Chen Shuai [#
fif1, Josie-Marie Perkuhn, Stanley Ong Gieshen Setiawan, Emily Mae Graf, Lisa
Zhang. Item, etiam die lunae in Cumulo Praestantiae cum doctoralis operis collegis

Andreas Eichleter, Maria Romer, Martin Rathmann, Judith Knippschild, Katharina
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Rode, Swetlana Torno iocosissimum concilium habere solebam, ut simul in opus
doctorale perficiendum animum reciperemus.

Inclutissimus Legum Institutum professor doctor doctorque honoris causa
multiplex Peter-Christian Miiller-Graff ualde animae meae instinctum adflauit.
Instituti Iaponicorum Studiorum emeritus professor Wolfgang Schamoni et
doctora Asa-Bettina Wuthenow, sicut Cumuli Praestantiae Yamamoto Takahiro L[]
AHLE, beneuole auxilio in quaestiones de Iaponia uenerunt. In rebus Coreae, ope
Stefan Knoob et Lee Hyojin ZEWEfR et Jung Jieun 5RAIE et Li Aihua ZEAE et
Michael Kinadeter gratus sum.

In Taponia, optumi amici professores Orion Klautau et Sebastian Maslow,
sicut socii operis doctoralis, Andreas Eichleter, Anna Vainio, Suzuki Minami $37K
% g, Greg Chien, Zhu Jiang ¥f /I, ad huius operis profectum atque ad
commorationem in Iaponia tam memorabilem factam contulerunt. Asanuma Chie
3,3+ H quaerendo corpus inuestigationis ualde iuuit. Tandem, eruditissimis
Hiroshimae Uniuersitatis professoribus Soda Saburd &M —=H[} et Maruta Takshi
NHZEE alacritate auxilii gratias ago.

Quoniam hunc librum scribendi propositum exploratio orbi terrestri
ponderis promulgatio constitutionis in imperio Tsing fuit, mihi diuersis in
bibliothecis aceruisque tabularum publicarum totius orbis inuestigationem
agendam fuit. Hoc opus quidem sine salutationibus multorum aliorum
institutionum in Europa Asiaque Orientale fieri non poterit. Pechini, gratus sum
Legum Scholae Uniuersitatis Tsinghuae professori Shen Weixing Hif# %2 meoque
caro amico Jin Yin % E[l, sicut Yang Rujun #5#1%5, qui, in mensibus martii
aprilisque MMXI a. D., facultatem mihi dedere ut hospes inuestigans factus sim.
Uniuersitas Pechinensis Instituti Historiae praeclarissimus professor Shang
Xiaoming f&/[NBH grauissimam mihi intelligentiam historiae seri imperii Tsing
parauit. Denique, gnaro constitutionis imperii Tsing amico Jiang Nancheng #Fg

% gratus auxilio suo sum.
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Cum Taipeiae in bibliotheca Musei Publici Regiae (Gugong Bowuyuan =
H05%) fui, memorabilis cum sapientissimo professore Chuang Chi-fa it 53§
concursus mihi accidit, qui beneuolissime particulam oceani sui scientiae historiae
imperii Tsing impertiit. Cum doctissima Chou Pei-chih &%~ Serico sermone
scriptas fontes primarias saepe tractaui, quo ei gratissimus sum. Gratias etiam ago
amicis professoribus Su Hui-chieh ##Z:4F Instituti Iurisprudentiae Academiae
Sinicae et Chen Wei-yu [#¥%{f Publicae Uniuersitatis Formosae (Guoli Taiwan
Daxue [ 17 %28 K £ ) suorum amicitia subsidioque. Operarii bibliothecarum
Uniuersitatis Publicae Formosae Museique Publici Regiae uere comissimi sunt
eorum quibus occurri in quaqua parte mundi, et me linguam Hokkien adhibere
sinendo laetissimum uti puerulum fecerunt.

Cum in Rutheniam coram ad inuestigationem agendam meare non
potuisse doleam, magnas claro professori Publicae Uniuersitatis Sancti Petersburgi
Nikolay Samoylov gratias habeo, qui multum ruthenicas partes inuestigationis
adiuvuat. Apud Uniuersitatem Turicensem, operarius bibliothecae Instituti
Studiorum Asiae Orientisque Marc Winter incredibiliter benignus fuit, cum iter ad
subterraneum aceruum bibliothecae mecum fecit.

Multi alii boni amici uariis modis mihi adiuuerunt, quorum paucos tantum
memorare posse doleo. Habita cum optumo meo amico Nils Pelzer colloquia
semper intellegentiam meam de Serum legibus fouere. Cum probissimo amico
Milinda Banerjee t BeyyaAikw de cunctis cogitationis historiae partibus infinite
collocutus sum. Dilectissimae amicae Madeleine Martinek, Ricarda Milstein,
Victoria Ziesenitz, Christina Mauel, Julia Sandner, Meagan Wong partes exempli
huius libri legerunt, correctiones fecerunt, deinde pretiosissimas opiniones
dederunt. Sedulissimae Victoria Ziesenitz et Zhang Jingshu jE#5#f et Elifcan

Kirma technicis rebus inaestimabiliter subuenerunt.
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Scilicet supra memorati amici ab expressis in hoc opere opinionibus
dissentire fieri potest, et omnes errores mendaque inter huius libri opercula
contenti solum mei sunt. En, legens carissime amice! Quali hunc librum scripsi

ardorem capiturum esse spero huiusque libri lectione delectari te exopto.

Egas Moniz Bandeira

Heidelbergae, die mercurii a.d. Il non. quinc. anni MMDCCLXXIT a. u. c.
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INTRODUCTION

He that mysconceyveth, he mysdemeth.

Geoffrey Chaucer (ca. 1400)

1. Prelude: “We do Not Want a Constitution, We Want the Stick, the Whip!”

In 1844, Heinrich Heine (1797-1856), one of the most important German poets of
the 19t century, well-known for his radical political positions that forced him to
spend a large part of his life in exile, published a satirical poem in Vorwirts!, a
German-language semiweekly newspaper appearing in Paris. In the poem,
entitled “The Emperor of China” (Der Kaiser von China), Heine pictured the alleged
“Emperor” as an impotent drunkard.? His Majesty gives a monologue in which he
declares that when he drinks alcohol, all his problems miraculously disappear, and
the Empire suddenly blooms and blossoms. One of the miraculous effects

imagined by the Emperor is the following;:

The spirit of revolution withers
And the noblest Manchu call:
“We do not want a constitution,

We want the stick, the whip!”

Es schwindet der Geist der Revolution

Und es rufen die edelsten Mantschu:

1 Geoffrey Chaucer, The Canterbury Tales, ed. Arthur Clare Cawley (London: Everyman
Publishers/Random House, 1992), 288 (The Merchant’s Tale, line 2410).

2 First published in the German-language semiweekly newspaper Vorwiirts! of Paris: Heinrich Heine,
“Der Kaiser von China,” Vorwirts!, May 11, 1844.



Wir wollen keine Constitution,

Wir wollen den Stock, den Kantschu!?

The author of this thesis must confess that, when he, by chance, came across these
verses, he thought for a split second that they were a commentary on the Qing
government’s efforts to adopt a constitution in the years 1906-1911. But then it
crossed his mind that this was impossible —Heine had died half a century before.
Of course, Heine was not seriously commenting on Chinese politics; he was not
even meaning China. The poem belonged to the collection entitled Poems for the
Times (Zeitgedichte), written between 1839 and 1846, in which Heine deplored the

political conditions in Germany, as epitomized by their most well-known verses:

If I think of Germany at night,
Then I lose my sleep,
I can no longer close the eyes,

And my hot tears flow.

Denk’ ich an Deutschland in der Nacht,
Dann bin ich um den Schlaf gebracht,
Ich kann nicht mehr die Augen schliefsen,

Und meine heifden Thranen flief3en.4

In the China poem, the Emperor, the Manchu counsellors and many others were
all codes for the situation in Europe. China had been used as a symbol for
absolutism in European literature since the time of lights; and in the satire of the
German Vormiirz period (1830-1848) especially, China is often used as a symbol for
reactionary policies.’ In Heine’s poem, “China” actually stood for “Prussia” and

the “Emperor” was none other than Prussian King Friedrich Wilhelm IV (1795-

3 Ibid.; also contained in Heinrich Heine, Heinrich Heine: Historisch-kritische Gesamtausgabe der Werke,
ed. Elisabeth Genton, 16 vols. (Hamburg: Hoffmann und Campe, 1983), vol. 2, 123 (Zeitgedichte, no.
17). All translations in this study are the author’s, unless noted otherwise.

4Ibid., vol. 2, 129 (Zeitgedichte, no. 24).

5 Heine, Historisch-kritische Gesamtausgabe der Werke, vol. 2, 746.



1861), who indeed was rumoured at the time to be impotent and fond of drinking.
The “noblest Manchu” referred to the board of advisors of King Friedrich Wil-
helm IV, which called itself a “camarilla,” was known as arch-conservative and
was an important factor in the king’s restorative policies.®

Heine’s reference to the constitution has to be read in light of the political
circumstances reigning in Germany in the years before the 1848 revolution. The
so-called Vormirz period was characterised by a number of new constitutional
charters in the German states which conferred large powers to the monarch and
were often criticised for being mere “sham constitutionalism.”” The monarch
referred to in Heine’s poem, Friedrich Wilhelm IV, did not promulgate a
constitution, although this had been promised by his father. But at the same time,
following the political changes in Great Britain and in France, a liberal
constitutional theory began to call for the parliaments to obtain greater powers.?

Although the poem “The Emperor of China” had its readership in
Europe —it was enjoyed by Karl Marx (1818-1883) and Jenny Marx (1814-1881)—,°
there is no record that the verses referring to China were ever read in Qing China;
they have hardly found attention in China up to this day. None linked Heine’s
satirical words about the constitution to China’s own struggle for
constitutionalism. But in hindsight, Heine’s verses are remarkable as probably the
first vaticination of China’s own efforts to adopt a constitution, more than 60 years
later. In the years after 1906, the same feeling as described by Heine would become
very common, namely that the Manchu Court was insincere with its promises of a

constitution and instead hoped for the rule of “the stick, the whip.” Heine’s verses

¢Ibid., vol. 2, 747.

7 Dietmar Willoweit, Deutsche Verfassungsgeschichte: Vom Frankenreich bis zur Wiedervereinigung
Deutschlands, 5% ed. (Munich: C.H. Beck, 2005), 277, 281.

8 Ibid., 284-285.

° Karl Marx and Friedrich Engels, Werke, ed. Institut fiir Marxismus-Leninismus beim ZK der SED,
41 vols. (Berlin: Dietz Verlag, 1981), first supplementary volume (Erginzungsband, erster Teil), 651
(Jenny Marx an Karl Marx in Paris —Trier, vor dem 10. August 1844).



could well have been written by someone supporting the anti-monarchic
movement in China in the years before 1911.

But these verses also illustrate a second point. This striking foretelling was
only possible because similar problems as encountered by China had been
encountered in European constitution-building not too long a time before. It was
at the time when Heine wrote his verses that the modern term “constitution” first
appeared in Chinese texts. Although the European constitutional struggles
referred to by Heine took place over 60 years before Qing China’s constitutional
reforms, they did not finish soon thereafter. On a global level, the status and role
of constitutions remained unclear for many decades after. Prussia adopted a
constitution four years later, in 1848, but a larger European power, Russia, did not
promulgate any constitutional document during the whole 19t century. The Qing
constitutional reforms did not take place in an environment where

constitutionalism was set in stone. Rather, they were part of ongoing global

developments.
2. Outline of the Subject: China and the “Constitutionalisation” of the
World

From today’s point of view, such a situation as described by Heine seems difficult
to imagine. A king like Friedrich Wilhelm IV would no longer simply refuse to
adopt a constitution, no matter how autocratic he was. Whatever their form of
political organization, virtually all contemporary states have constitutions as the
paramount element of their political and legal systems.!* They have become one of

the most salient symbols of modern nation-states.

10 Apart from the special case of the United Kingdom and its former colonies, a few states have
several constitutional documents instead of only one. Sweden’s monarchical constitution is set down
in a series of basic laws, most importantly a charter called Instrument of Government (Regeringsform).
Of the republican polities, Israel has not managed to adopt a single constitutional charter due to
internal political strife, but it has several Basic Laws serving as a constitution. Austria’s constitutional
law, too, knows several constitutional acts alongside the Federal Constitutional Law
(Bundesverfassungsgesetz).



But how has this relatively new legal and political instrument become a
near-universal element of modern sovereign states? This study explains this
situation as the result of a long-term process which it «calls the
“constitutionalisation” of the world. In particular, it argues that the efforts of the
Qing Empire to adopt a constitution in the first decade of the 20t century played
an important role in this constitutionalisation of the world.

Usually, constitutional historiography treats constitutions as a
fundamentally European and North American development which was then, ex
post facto, received in other parts of the world. In this light, the Chinese
“constitutional movement” is treated as a national or at best regional East Asian
phenomenon, and early Chinese constitutional thought as a derivative discourse
aimed at grafting foreign ideas onto Chinese soil. More often than not,
constitutionalism is described as a “good shipped from abroad” (bolaipin/
hakuraihin fA7K50),1" together with rather sweeping assertions such as that “no one
can deny that modern constitutional government in China is a product of learning
from the West, that it is a good shipped from abroad.”*?

However, this study contends that such a view does not do justice to the
historical process. Certainly, such an explanation seems quite intuitive at first sight.
Late Qing constitutional thought did arise out of the contact with the West and
Japan. Chinese intellectuals and officials industriously studied Western and

Japanese models, and there is a considerable body of research on Chinese

1 E.g, Qi Sheng 755%, “Jindai Zhongguo xianfa de fazhan guiji” #T{Crh Bl & EHZ RIS (The
development track of modern Chinese constitutions), Henan Keji Daxue xuebao (shehui kexue ban) JA 5
PR (HERERL) 29, no. 5 (2011), 93-97; Zhai Guoqgiang ZB51, “Zhongguo yujing xia
de ‘xianfa shishi’: yi xiang gainianshi de kaocha” HEzESE THY “FEEE @ —ENSSLATEE
(“Constitutional implementation” in the Chinese language: An examination in conceptual history),
Zhongguo faxue FELEEE, no. 2 (2016), 105-120; Ma Xiaohong &/]N\&T, “Shilun ‘chuantong’ Zhongguo
xianzheng fazhan zhong de shiluo” i “H47" TEIFEEEE TS (A tentative discussion of
the disappointments in the development of “traditional” Chinese constitutional government),
Faxuejin 752 5%, no.4 (2008), 1-5. Similarly, William Theodore de Bary, “The ‘Constitutional
Tradition” in China,” Journal of Chinese Law 9 (1995), 7, argues that “’Constitutionalism,” as we
understand it today, is a European-American concept of relatively recent provenance.”

12 Ma, “Shilun ‘chuantong’ Zhongguo xianzheng fazhan zhong de shiluo,” 1.



receptions of these models. Many —but not all —Qing intellectuals declared that
China had never had a constitution, that the origins of the concept lay in ancient
Greece and Rome or in medieval England, and that the concept had to be
“imported” to China.”® “Picking the best policies of foreign countries for adoption”
(ze shan er cong ¥EZZ(fI1¢) was the declared objective of the Chinese government.
Not surprisingly, many foreign observers, too, measured the Chinese
“constitutional preparation” (yubei lixian TE{F17.58) with the yardstick of Western
forms of government, analysing it as an adoption of Western ideas or describing
that the reforms proposed by the Qing government still fell short of “Western
constitutional government.”!4

But do these accounts tell the full story? Does this model suffice to explain
the emergence of modern Chinese constitutional thought in its entirety? Were non-
Western experiences in introducing constitutions merely local or at most regional
attempts at grafting western ideas of constitutionalism onto their respective
polities?

The answer to these questions must be found by casting an even closer look
at the international environment of constitutionalisation in which the Chinese
constitutional movement unfolded. The global process of constitutionalisation
began in the late 18" and early 19% century, when states without constitutions
began adopting full constitutional charters in large numbers. But although the first
and most iconic constitutional documents were adopted in Europe and the United

States, the process was not at all finished with the US constitution in the Americas

13 E.g, Zhou Kui fH#E, ed., trans. Xianfa jingli FE WS (Essential principles of constitutions)
(Shanghai: Guangzhi shuju, Guangxu 28 [1902]), preface (xu F7), i b. See further the study primer
Zaoshi bianyishe &R 4RaE1t, Xianfa: Kaoshi wenguan xin ligi 3% + Z3 X E#H g5 (Constitution: a
new and effective tool for examinations and civil servants) (N.p.: Xuantong 3 [1911]), preface (xu FF),
ii a.

4 To name just one example, which already carried such sentiments in its title, see New York Tribune,
“China’s Constitution: An Attempt to Convey Western Ideas to Minds of People,” October 19, 1908,
noticing the Outline of a Constitution by Imperial Decree (Qinding xianfa dagang $XE 5K 4H).



and the French Revolution in Europe, or with the reordering of Europe after the
Congress of Vienna in 1815.

Although constitutions decisively marked the first decades of the 19t
century in Europe, they only became a world-wide condicio sine qua non of
statehood because of how the concept fared after that period and in other parts of
the world —from Eurasia to the two Americas, from Africa to Oceania. Since the
late 18" century, constitutional documents have been assiduously produced all
over the world. While non-constitutional states adopted new constitutions, those
which already had constitutions often abolished their existing ones and
promulgated new charters. The total number of constitutional charters can hardly
be counted and amounts to, at least, several hundreds. Roberto Gargarella counts
100 constitutions in 19t century Latin America alone.'® Bodo Dennewitz and Boris
Meifsner, in a compilation of constitutional texts from the United Kingdom, the
United States, France and Russia, count 422 constitutional documents enacted on
all continents between 1776 and 1946 —rather impressively, about 2,5 per year.!¢ In
2013, Yaniv Roznai examined 537 “past and present constitutions.”!” Collections
of constitutional texts have been made since the early 19 century, some of them

having attained enormous size, occupying whole cabinets full of microfiches.!®

15 Roberto Gargarella, “Towards a Typology of Latin American Constitutionalism, 1810-60,” Latin
American Research Review 39, no. 2 (June 2004), 141.

16 Bodo Dennewitz and Boris Meifiner, eds., Die Verfassungen der modernen Staaten: Eine
Dokumentensammlung, 4 vols. (Hamburg: Hansischer Gildenverlag, 1947), vol. 1, 14-24. The list is
imperfect in several regards. On the one hand, the list is inflated by many constitutions of sub-
national entities (such as of the cantons of Switzerland and of states of the United States) and even
simple amendments to the constitution of the USA. But on the other hand, the list is also incomplete,
particularly outside of Europe. For example, the list does neither include any of the five constitutions
promulgated by the Kingdom of Hawai‘i in the 19 century, nor Tonga’s constitution of 1875, nor
the 1931 constitution of Ethiopia. In East Asia, while it does include the Japanese constitutions of
1890 and 1946 as well as the various constitutions of the Republic of China, it ignores the various
peculiar and short-lived documents that were being promulgated in the region, such as two Qing
constitutional outlines of 1908 and 1911, the 1899 constitutional document of Korea and the short-
lived 1897 and 1899 constitutions of the Philippines.

7 Yaniv Roznai, “Unconstitutional Constitutional Amendments: The Migration and Success of a
Constitutional Idea,” American Journal of Comparative Law 61, no. 1 (2013), 667.

18 The most complete collection is the one by Horst Dippel and Berend Wispelwey, eds., Verfassungen
der Welt 1850 bis zur Gegenwart (Munich: De Gruyter Saur, 2002-2007), which occupies a whole



All this shows that the Chinese constitutional movement took place in a
vivid and fluid global context of constitution-making. Constitutions and debates
on them were not stable at the turn of the 20 century, not even in Europe.”® As
modernity resulted in great political, economic and social upheavals, as well as of
crises of identity stemming from the necessity of adaptation to new circumstances,
the great political and social crises were accompanied by new constitutional
charters across the world. In places as far away as Oceania, between 1840 and 1893,
the Pacific kingdom of Hawai‘i passed a total of six constitutions before being
formally annexed by the United States.? Another Polynesian kingdom, Tonga,
escaped such a miserable fate. It passed its constitution in 1875, which is valid to
this day. There, it was not so much used to prevent annexation by the USA or

European powers, but because the instrument proved to be useful in reaching a

cabinet full of microfiches. For another large collection see Albert P. Blaustein and Gisbert H. Flanz,
eds., Constitutions of the Countries of the World, 20 vols. (Dobbs Ferry, New York: Oceana Publications,
1971-), 20 binders with constitutions valid at the time of publication. See also Karl Zuchardt, ed.,
Moderne Staatsverfassungen: IThr Wortlaut und ihr Wesen, gemeinverstindlich dargestellt (Leipzig: F.
Koehler, 1919); Moolamattom Varkey Pylee, ed., Constitutions of the World, 24 ed. (Delhi: Universal
Law Publishing, 2003). For a history of constitutional collections see Blaustein and Flanz,
Constitutions of the Countries of the World, vol. 1, 1-8. Such compilations had their beginnings in the
work of Jacques Vincent de la Croix, Constitutions des principaux états de I’Europe et des Etats Unis
d’Amérique, 5 vols. (Paris: Chez Buisson, 1791-1793), which was a collection on discourses on the
constitutional histories of various countries; the English translation, Jacques Vincent de la Croix, A
Review of the Constitutions of the Principal States of Europe, and of the United States of America, 2 vols.
(London: G. G.J and J. Robinson, 1792), contained an amendment with original texts from the United
States, vol.II, 461-553. Real collections began after the Congress of Vienna with Karl Heinrich Ludwig
Politz, Die Constitutionen der europdischen Staaten seit den letzten 25 Jahren, 2 vols. (Leipzig, Altenburg;:
F. A. Brockhaus, 1817). A further list of collections of constitutional texts in European languages is
given in Dennewitz and Meifiner, Die Verfassungen der modernen Staaten, vol. 1, 24. As will be seen in
the course of this study, Japanese and Chinese jurists were also assiduous in publishing collections
of constitutional texts of various states.

19 Even today and even in the USA, whose constitution has been in effect since 1789, there is no
agreement on what exactly a constitution is. See Zhao Hui, “Rethinking Constitutionalism in Late
19th and Early 20th Century China” (PhD diss., Harvard University, 2012), 7, who tries to contribute
an answer by looking at both China and the USA.

20 0On the constitutional history of Hawai‘i in the 19t century see Jonathan Kay Kamakawiwo ole
Osorio, Dismembering Lahui: A History of the Hawaiian Nation to 1887 (Honolulu: University of Hawai ‘i
Press, 2002). Osorio’s skillful book recounts the role of Western-style legal codes in the formation of
the modern Hawai‘ian nation under the first three constitutions of 1840, 1852 and 1864. The three
further constitutions (two monarchic ones of 1887 and 1893, as well as a republican one of 1894) were
already characterised by the loss of sovereignty to the detriment of US American business interests.



compromise between king and the various local chiefs.?? The Ottoman Empire
enacted its first constitution in 1876, which only lasted for two years. In Japan, the
Meiji Emperor (r. 1867-1912), right after ascending to the throne, initiated a
programme of profound political reforms, having as its cornerstone the enactment
of a constitution in the year 1889/90. King Kojong of Korea declared himself
Emperor (under the name Kwangmu) in 1897 and proclaimed a very peculiar
constitutional document just two years later, in 1899.

We could go on naming examples, and we will encounter quite a few more
in the course of this study in so far as they were relevant to China. In any event, as
Benjamin Akzin argued, after the first World War, only two groups of nations
remained without written constitutions. On the one hand, there was Great Britain,
on the other, there were “countries still in their pre-modern stage, in respect both
of their political and of their general social set-up, and without pretensions to
modernity: Afghanistan, Ethiopia (then Abyssinia), Saudi Arabia, Thailand (then
Siam), Yemen.”?? It was by the first World War, according to Benjamin Akzin, that
having “a formal Constitution well-nigh became a universal fashion, a symbol of
modernism.”?

For newly established states—and there were many of them in the 20™
century —, constitutions had also become ineluctable; their adoption was a rite de
passage into formal statehood, as Yash Ghai described in his masterly volume about
Oceania.?* The process of constitutionalisation still continued after the first World
War, as the states of Akzin’s second group, too, adopted constitutions. Apart from

the United Kingdom and some of its former colonies—which is only an apparent

21 On the constitutional history of Tonga see Niu, Laki M. “The Constitution and Traditional Political
System in Tonga,” in Law, Politics and Government in the Pacific Island States, ed. Yash H. Ghai (Suva:
University of the South Pacific, 1988), 304-309. For the conclusion presented here, see 306 in
particular.

22 Benjamin Akzin, “The Place of the Constitution in the Modern State,” Israel Law Review 2, no. 1
(1967), 1.

% Tbid.

% Yash H. Ghai, “Constitution Making and Decolonisation,” in Law, Politics and Government in the
Pacific Island States, 3.



exception—, *» we can be quite precise as to when the process of
constitutionalisation of the world was fully completed: in 2003. In that year, the
last state which had never had a constitution, although it had been sovereign for a
long time, adopted its constitutional charter: Qatar.2

It is in Akzin’s argument—which this thesis strives to slightly modify,
putting it in more precise terms—that the key to answering the question of how
constitutions globalised is to be found: this study argues that the victory of
constitutionalism as a global concept was decisively marked in the decade before
the first World War. In these years, China’s constitutional reforms were not
singular, but took place as part of a veritable constitutional “fever” on a global
scale.?” Four major Eurasian empires that had thitherto lacked constitutional
charters promulgated such documents at roughly the same time. Russia
proclaimed a basic law on May 6, 1906; Persia followed suit on December 31, 1906.
The Ottoman Empire reinstated its 1876 constitution on July 24, 1908. Qing China

announced to “prepare for constitutionalism” on September 1, 1906 and

% It is by no means a paradox that the United Kingdom, being usually given as the only example of
a state which does not have a formalised constitutional charter, is commonly held to be the cradle of
modern constitutionalism. Some of the world’s oldest and most iconic constitutional documents, the
Magna Carta of 1215 and the Bill of Rights of 1688, were adopted very early in England, but the political
system defined by these as well as by other, uncodified, legal norms developed so gradually and was
so well-engrained at such an early stage that no comprehensive constitutional charter was ever
produced. Some of the United Kingdom’s former colonies, such as new New Zealand and Canada,
follow similar patterns. They do have “constitution acts,” but having political systems based on the
British Westminster system, still retain many uncodified elements.

% Sometimes, Saudi Arabia is still counted as a state without a written constitution. From a formal
point of view, this is not accurate, as the Saudi king has promulgated a constitutional document in
1993 by royal decree, after King Fahd had promised political reforms in the wake of the Iraqi
occupation of Kuwait. However, the Saudi Arabian Basic Law of Government does not see itself as a
constitution; instead, it declares the “Book of God Almighty and the Sunna of his Prophet” to be the
constitution of the country. On the Saudi Arabian constitution see A. Michael Tarazi, “Saudi Arabia's
New Basic Laws: The Struggle for Participatory Islamic Government,” Harvard International Law
Journal 34, no. 1 (1993), 258-275. See further Tim Nilblock, Saudi Arabia: Power, Legitimacy, and Survival
(London: Routledge, 2006), 104-105, who, using more substantial criteria, argues that the 83 articles
of the Basic Law are not specific enough to be considered a constitution.

27 The term “constitutional fever” is taken over from the Kokumin shimbun B E ¥, an influential
newspaper known for its closeness to the Japanese government, which used it to refer to Egypt. See
Kokumin shimbun BE#ri, “Ejiputo no kenponetsu” 152 Kz D A2 (Constitutional fever in Egypt),
August 22, 1908.
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proclaimed its first constitutional draft on August 27, 1908. In addition,
“constitution” was a crucial buzzword of political debate in Morocco and in
Egypt.?® At the turn of the 20" century, there was, across the world, an awareness
of such a “world-wide trend” shaping the modern world.? But although it became
taken for granted that a state would lay down its basic principles in a constitutional
charter, the origins of this global phenomenon have scarcely been studied by
secondary literature.

This thesis recovers the process of the constitutionalisation of the world
through the example of the Qing Empire. Instead of treating late Qing China’s
quest for constitution as a national and at best regional phenomenon, it aims to
situate China’s adoption of a constitution within global constitutional history,
examining the importance of the Chinese experience for the world on the one hand
and the impact of the ongoing globalised quest for constitutionalism on China on
the other. As this process is one of the key elements in the formation of China as a
modern nation-state, besides better understanding the globalisation of
constitutions, this study might also be conducive to a second goal. Fitting the
Chinese events into an international context will contribute to a better
understanding of the options that Chinese politicians and intellectuals had at the
turn to modernity and to re-evaluate the transition from Empire to Republic as
well as the tortuous constitutional history of China.

A multitude of more specific questions arise out of this research objective,

which this thesis intends to look at in more detail. How were Asian and European

2 Egypt was nominally a part of the Ottoman Empire, but highly autonomous; Egyptian officials
played an important role in intellectual discoursed in the Ottoman Empire.

» See, e.g., “Lun jinri yi ji she xianfa yanjiuhui (jielu yisi shier yue ershi ri Shibao)” %% H B RS,
e (§iskZBE+ "B Z=+HK#H ) (Now, it behooves to urgently set up constitutional study
groups [abridgedly reprinted from the Shibao of January 14, 1906]), Dongfang zazhi B J775& 3, no. 2
(Guangxu 32 [1906]), 27; see also the Imperial edict on the opening of the Zizhengyuan in 1911:
“Zhongguo dashi ji” FEAZEE (Record of big events in China), Dongfang zazhi 3775 8, no. 9
(1911). See further North China Herald, “Reaction at Peking,” August 29, 1908, 509-510. It is not an
exaggeration to say that it was well-perceived across the world, as commentaries from as far as Brazil
show. See, e.g., A Imprensa, “A China constitucional,” December 28, 1907.
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constitutional experiences in the first decade of the 20™ century interconnected?
How did Chinese officials and intellectuals see and react to the many
constitutionalism-related events that were occurring at the same time of their own
“constitutional preparation” —especially the constitutional reforms in Russia,
Persia, and of the Ottoman Empire? What was the international function and
dimension of Imperial China’s constitutional movement? How was it perceived
abroad and how did foreign powers react to it? How did Chinese and non-Chinese
actors in debates about constitutions interact?

All these questions cannot be answered by only examining the
undoubtedly close relations between Japan and China, as has often been done.
Certainly, the Chinese government in many regards chose to emulate Japan’s
constitution-making process; numerous Chinese intellectuals and officials had
close personal connections with Japan. Japan had significant interests in China,
and Japanese observers followed China most closely. But, as Joan Judge has shown,
even if Japan acted as a shortcut to modernity for Chinese intellectuals, there were
considerable frictions underneath.*® Most importantly, it shall be shown that even
when Chinese intellectuals chose to make liberal use of Japanese constitutional
models, they were well aware of the wider world and stood in a dialogue with it.!
In particular, the Qing government, as well as Chinese media and intellectuals,
closely followed the concomitant constitutional developments in Russia, the
Ottoman Empire and Persia. All these Empires were plagued by various internal
and external problems, with which, mutatis mutandis, Chinese observers identified

themselves, and to which, this study argues, they reacted in diverse, even

% See, e.g., Joan Judge’s assessment of Douglas Reynold’s overly positive assessments of Sino-
Japanese relations in Joan Judge, “Revolution?” Review of China, 1898-1912: The Xinzheng Revolution
and Japan, by Douglas R. Reynolds, Sino-Japanese Studies 6, no. 2 (1999), 10-11.

31 Rebecca Karl has shown that, in the last decades of the Qing, Chinese intellectuals, for the first time,
began to conceive of the world as a whole, making the modern world visible as a totality. Rebecca E.
Karl, Staging the World: Chinese Nationalism at the Turn of the Twentieth Century (Durham, [North
Carolina] et al.: Duke University Press, 2007), 3-4. The work mainly deals with revolutionaries, but
the idea can also be applied to the notion of constitution.
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contradictory ways. They used hopes, concerns and disappointments about the
Russian, Ottoman and Persian constitutions to reinforce their political agendas,
thus aggravating internal tensions in China.

For these reasons, this thesis aims to show that Chinese constitutional
thought in late Imperial China must be understood from a wider global
perspective than just the immediate emulation of the Japanese model, or the mere
“transplantation” of an ultimately European concept “shipped to” and unilaterally
“received” in East Asia. The constitutional reforms were also not due to direct
outside pressure. Rather, the study intends to show that Chinese intellectuals,
whether they were located in China or abroad, developed their constitutional ideas
in full own agency according to their domestical and international political
agendas. They did so against the background of a concomitant global
constitutional “fever” and of a multidirectional debate on the subject. As shall be
shown, Chinese intellectuals did not suddenly come up with the concept in the
early 1900s; instead, the notion of constitution had gone through a significant
trajectory before it became a political objective. When this happened, the Chinese
constitutional movement was not an “insertion” of China into the world order, but
a symptom of a changing world order, in which constitutional charters were
becoming defining elements of a nation-state. The world was changing, and China

was changing with it.

3. Some Theoretical Considerations on Qing China’s Adoption of a
Constitution
a) Constitutions and the Constitutional State

As Max Weber has noted, a perfect definition of a historical object to be studied

cannot be made at the beginning, but must rather come to light during the process
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of study itself.3? This all the more true as even in contemporary discourse,
“constitution” and “constitutionalism” are multi-faceted, highly polysemic
terms.* At this point, it shall suffice to delineate the major characteristics of the
concept which allowed it to gain traction around the world and particularly in
China, some of which have been underrepresented in the conventional framework
in which constitutional history is narrated.

At the highest level of normative political order, a polity’s constitution
means the set of norms which define its organisation, system of legislation and
fundamental tenets. 3 As Dennewitz correctly stated, “every state has a
constitution, for it is ‘constituted.””3® In this wide sense of the word, China of
course had a constitution before the late Qing constitutional movement. As a
matter of fact, this pre-modern constitution of China was extremely complex,
providing for a very intricate organisation of the Chinese polity that was nothing
like the mere “absolute Caesarism” as it was often portrayed in East and West.3* In
this light, it should not be forgotten that late Qing constitutional debate was not
only about adopting a constitutional charter, but also about changing China’s
traditional constitution.

But the term constitution can also mean the document that codifies these
norms.” As to how these documents emerged, historiography usually narrates the
development of “constitutionalism” and the corresponding “constitutional state”

(Verfassungsstaat). At the same time as legal rationalism called for a legal document

%2 Max Weber, Die protestantische Ethik und der Geist des Kapitalismus, ed. Dirk Kasler (Munich: Verlag
C.H. Beck, 2004), 74.

3 On the various meanings of “constitution” on the state level see Hermann Heller, Staatslehre, ed.
Gerhart Niemeyer, 6% ed. (Tiibingen: J. C. B. Mohr [Paul Siebeck], 1983), 281-315.

34 Heller, Staatslehre, 310-311.

% Dennewitz and Meifiner, Die Verfassungen der modernen Staaten, vol. 1, 9 (,Jeder Staat hat eine
Verfassung, denn er ist ,in Verfassung’. Er befindet sich in einem Zustand.”).

% Refuting the notion of “absolute Caesarism”: Jan Jakob Maria de Groot, Het kongsiwezen van Borneo:
Eene verhandeling over den grondlag en den aard der chineesche politieke vereenigingen in de kolonién, met
eene chineesche geschiedenis van de kongsi Lanfong (The Hague: Martinus Nijhoff, 1885), 82. On “China’s
constitutional tradition,” defining constitution in this sense widely as a basic structure of laws, see
Bary, “The ‘Constitutional Tradition” in China.”

% On this narrower meaning see Heller, Staatslehre, 305-315.
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delineating the laws governing the state, the limitation of the powers of an
erstwhile absolute king made it necessary to fix the division of powers as well as
fundamental rights.® The king—or the president, in the case of presidential
republics—would then typically be reduced to executive powers, allowing for
popular representation in the legislative branch.

Hence, modern political discourse frequently attributes specific contents to
“constitution,” and especially to “constitutionalism.” The “constitutional state”
implies a political system that provides for some kind of separation of powers,
popular representation and fundamental rights. This tension in the definition of
constitution becomes more apparent in German, where some described the
Chinese constitutional transformation as the introduction of a konstitutionelle
Verfassung (“constitutional constitution”),* a term which, at least in theory, stood
in contrast to notions like “absolute constitution” and the like.*

The close connection of constitutions with popular representation was not

only a feature of constitutional thought in Europe and the Americas, but also in

% See, e.g., Hans Fenske, Der moderne Verfassungsstaat: Eine vergleichende Geschichte von der Entstehung
bis zum 20. Jahrhundert (Paderborn et al.: Ferdinand Schoningh, 2001), xii.

% Just to name two examples from Austrian newspapers, see Znaimer Tagblatt und
Niederdsterreichischer Grenzbote, “Telegramme: London,” June 28, 1905 (announcing that China would
introduce a “constitutional constitution” within 12 years), and Wiener Salonblatt: Osterreichisch-
Ungarisches Adelsorgan, “Nekrolog: Kaiser Kuang-Hsii und Kaiserin-Regentin Tz'é-Hsi von Chinat,”
November 21, 1908 (talking about Empress Dowager Cixi’s efforts to initiate a “constitutional
constitution”). These two articles from rather small newspapers are not overly remarkable for what
they noticed about China, but they show that the term konstitutionelle Verfassung was quite natural to
German ears of the time. In East Asia, as will be shown, “constitutional” also often referred
specifically

40 Expressions like “absolute constitution,” “absolutist constitution,” “despotic constitution” and the
like were very common in several languages, also to designate European constitutions. Sometimes,
they referred to the unwritten constitutions in a wider sense, sometimes to specific constitutional
charters. Just to mention one of many English examples, see a speech by the Scottish writer John
Stuart Blackie (1809-1895), referring to Prussia and France, Manchester Guardian, “Professor Blackie
on Forms of Government,” April 25, 1867.

” o
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the Middle East*' and in China,* where the adoption of a constitutional system
was often succinctly defined as the introduction of popular representation. Philip
Kuhn has stressed this importance of participation in late Qing thought, describing
how Liang Qichao came to attack “government by others,” which to him meant
any government that “did not rest upon the universal participation of the
people.”#

However, the invocation of the power-limiting and representative function
of constitutions was often not an objective in itself, but an instrument for other
goals, such as, for example, facilitating communication between “high” and “low,”
i.e., between the government and the populace. Furthermore, the association of the
concept with participatory politics led to tensions across the world: governments
sometimes refused to simply call their constitutions “constitutions,” using
“constitutional charter” or “basic laws” instead. In East Asia, too, the Emperor of
Korea avoided to use the common term honbop % because of its connotations of
popular representation. Not all scholars made representative institutions a

precondition for constitutionalism, and some expressly denied it.* But in general,

4 Ami Ayalon, Language and Change in the Arab Middle East: The Evolution of Modern Political Discourse,
(New York, Oxford: Oxford University Press, 1987), 92, recalls that there was no widely accepted
equivalent of the word “constitutional” in Turkish or Arabic in the months leading up to the Ottoman
Constitution of 1876. Some of the Young Ottoman intellectuals were calling for a “representative”
(megveret/maswara 3,/sis) government; some for a new “order” (nizam/nizam/sx); and, most
importantly, some, including Midhat Pasha, the head of the movement, were calling for a
“conditional” (megrutiyet/masrutiyya 4k s »is) government. The word translated as “representative,”
mesveret/maswara/s_) s&s (interchangeable with the term $iira s, s3), refers to “consultation” and is
deeply entrenched in Middle Eastern and Muslim discourse, having been recommended by
Mohammed. Consultative bodies under that term had existed in the Middle East, Northern Africa
and medieval Islamic Spain. On the term and the intricacies of its adaptation to modern discourse
see 119-122.

# As an example, “representational” was the succinct definition of “constitutional” repeatedly given
by the US Envoy to China at that time, William Rockhill (1854-1914). United States Department of
State, ed., Papers Relating to the Foreign Relations of the United States with the Annual Message of the
President Transmitted to Congress December 3, 1907, 2 vols. (Washington: Government Printing Office,
1910), vol. 1, 179, 191.

# Kuhn, Philip A. “The Transformation of the Constitutional Agenda,” in Origins of the Chinese State
(Stanford: Stanford University Press, 2002), 125.

# Interestingly, such arguments can be often found in writings by British authors. Charles Lewis
Tupper (1848-1910) used it when writing about “Indian Constitutional Law” as a “part of the
Constitutional Law of the British Empire”: Lewis Tupper, “Indian Constitutional Law,” Imperial and
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some kind of popular representation, if only for consultative rather than for
legislative purposes, was perceived to be the most important feature of the
“constitutional” systems being introduced across Eurasia at the turn of the 20"

century.

b) Accomplishments and Standards: What the Qing Constitutional

Movement Was Not

These further implications of the concept of constitution tend to be overinterpreted
as the primary aim of a constitution. In 2013, Peter Haberle, one of the most
influential constitutional scholars not only of Germany, but also of the
hispanophone and lusophone worlds, published a voluminous book claiming to
be a preliminary to a “universal constitutional theory.” However, Haberle limits
himself to “democratic constitutions, as they have won out in the free, nowadays
not only Western world,” which he sees as “a cultural accomplishment of the
Western occident.”# Under these premises, he not only prevents himself from
adequately analysing complex political processes engendering constitutions,
which far transcend a simplistic teleological movement towards the adoption of
the constitutional model delineated by him.* He also effectively shuts out from

consideration a large part of the constitutions of the world —which do not conform

Asiatic Quarterly Review, 3™ ser. 15, nos. 29 & 30 (1903), 303-314. For Tupper, constitutional law
implied legality, which exempts the structure of government and the use of its powers from the
vagaries of personal caprice (304); its most important characteristic was “personal liberty and the
protection of the law” (314). In Tupper’s usage, mere despotisms and “primitive governments” were
excluded from the definition (303-304). As to why India had not introduced a popular government
as other parts of the Empire, Tupper explained this with the existing pre-conditions of India, which
had to be respected. Charles Arthur Roe (1841-1926) wrote of the “fetish” of representative
government, arguing that colonial South Africa should not be “hustled” into a premature
establishment of representative government. Referring to John Stuart Mill, Roe argued that
representative institutions were good for homogenous populations, but not for a South Africa
inhabited by Dutch and British settlers, not to speak of the indigenous peoples, which were “unfitted
by nature” for representative government. Charles A. Roe, “Representative Government in South
Africa,” Imperial and Asiatic Quarterly Review, 3 ser. 14, nos. 27 & 28 (1902), 340-352.

4 Peter Haberle, Der kooperative Verfassungsstaat — aus Kultur und als Kultur: Vorstudien zu einer
universalen Verfassungslehre (Berlin: Duncker & Humblot, 2013), 17-18.

4 See, e.g., Haberle’s musings on the “Arab Spring,” ibid., 760-779.
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to the model —, and makes it impossible to understand why and how the notion
of constitutions became globalised.

More generally, in 1984, Gerrit Gong argued in his controversial” work The
Standard of 'Civilization” in International Society that “by 1905, at the latest, a
standard of “civilization” had emerged as an explicit legal principle and an integral
part of the doctrines of international law prevailing at the time.”*® Gong further
defines this standard by five requirements, including the guarantee of basic rights,
an organised political bureaucracy and the existence of an effective domestic legal
system.*’ Referring to China, Gong argues that China had not yet “entered” the
international society as a full and ‘civilised” member by the time of the
proclamation of the Republic of China in 1912.5

Was the adoption of a constitution, planned but not finished during the
Qing dynasty, part of a standard of civilisation, which China needed to reach in
order to “enter” the community of nations? Kawashima Shin /[ £ X, in his seminal
book on the formation of diplomacy in the Republic of China, seems to agree. He
dedicates the second part of his book to the theme of “becoming a civilised State.”>!
When describing this “task” (bunmeikokka no shimei SZBR[E{ED{# f7) faced by
Chinese diplomacy, he touches upon China’s participation in the Hague Peace
Conference of 1907, mentioning that the Chinese minister called for a constitution

in response to China’s treatment as a “third-class country” at the occasion.>

4 For reviews of Gong’s book see, among others, Michael Donelan, review of The Standard of
Civilization in International Society, by Gerrit W. Gong, Millennium — Journal of International Studies 13,
no. 3 (1984), 339-341; Robert E. Bedeski, review of The Standard of Civilization in International Society,
by Gerrit W. Gong, Pacific Affairs 58, no. 3 (1985), 499-500. Specifically on Gong’s argument about
China see Zhang Yongjin, “China's Entry into International Society: Beyond the Standard
of 'Civilization,”” Review of International Studies 17, no. 1 (1991), 3-16.

48 Gerrit W. Gong, The Standard of " Civilization” in International Society (Oxford: Clarendon Press, 1984),
14

4 Ibid., 14-15.

%0 Tbid., 157-158.

51 Kawashima Shin JI|&E, Chigoku kindai gaiko no keisei tfEITILINZ DL (The formation of
modern Chinese diplomacy) (Nagoya: Nagoya Daigaku shuppankai, 2004), 204-351.

52 Ibid., 12.
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However, this study argues that, fundamentally, the answer is no. The
“standard of civilisation,” championed by Gong and his “English school,” cannot
be used as a framework for the constitutionalisation of China. At least, it would be
a rather shallow approach to the question—shallow because there are, certainly,
many sources from the period which seem to support the notion—such as the
Hague conference, which will be analysed in this study, too. However, the main
interpretation of such sources in light of the “standard of civilisation” would not
do full justice to the matter.

It has to be conceded to Gong that the concept of “standard of civilisation”
was not coined by secondary literature; it appeared in debates about the
international community since the 19t century. Indeed, early 20t%-century sources
directly linked the “standard of civilisation” to a state’s political and legal system
and thus toits constitution.> There were also some voices —in several languages —
in the literature of the time which specifically argued that China was not
considered civilised because it was not constitutional.

However, a number of sharp criticisms of the English school has been
offered, such as by Turan Kayaoglu, who points out the “circularity of its argument
combined with the ambiguity of conceptual categories like “civilization.””>* Most
importantly, Gong takes his own title much too seriously:* Frequently, discourse

on standards to be fulfilled by certain nations was then, as it is now,* a powerful

% E.g., discussing Japan, Los Angeles Times, “The Opening of the Japanese Imperial Diet,” December
18, 1904.

5 Turan Kayaoglu, Legal imperialism: Sovereignty and extraterritoriality in Japan, the Ottoman Empire, and
China (Cambridge, New York: Cambridge University Press, 2010), 61.

% Hugh Tinker, review of The Standard of Civilization in International Society, by Gerrit W. Gong,
English Historical Review 102, no. 402 (1987), 261-262.

% Today, “civilisation” has been replaced by notions like “democracy” and “human rights,” with
Gerrit Gong himself arguing for an updated “standard of civilisation.” See Jack Donnelly, “Human
Rights: A New Standard of Civilization?,” International Affairs 74, no. 1 (1998), 1-23, and Gerrit W.
Gong, “Empires and Civilizations: The Search for Standards Continues,” 144-146, International
Studies Review, no. 12 (2010). But as Carol Proner points out, in the reality of international politics,
human rights are often used as a facade for ulterior political motives. Carol Proner, Direitos humanos
e seus paradoxos: Andlise do sistema americano de protecdo (Porto Alegre: Sergio Antonio Fabris Editor,
2002), 180-182.
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piece of rhetoric in the arena of international politics, more often than not invoked
to justify ulterior political motives.”” What substantially matters are less standards
of civilisation than the real relations of power (tatsichliche Machtverhiltnisse),* even
if they might in turn be influenced by the normalising power of norms of
international law and political discourse. Although actors of the time indeed took
the notion of “civilisation” seriously, it was not, as Barry Buzan and George
Lawson have shown, a fixed benchmark, but rather a “moving target” defined
variously through race, religion and power capability.” Gong’s theorisation of the
notion “standard of civilisation” seems, as Brett Bowden has pointed out, to be
directed by a distinct ideological rationale, one that emanates from a certain
triumphalism of the West about seeing supposedly Western notions of democracy
and liberalism gaining global currency.®

In the Chinese case, the correlation of “civilisation” with real relations of
power can be seen on the fluctuations in the use of the term. European and Chinese
jurists vividly discussed whether China was a nation civilisé and whether it was an
equal subject of international law. During the Boxer War, when China was at its

weakest, the denying side seemed the strongest.! But for as weak as China was in

5 See, e.g., Prasenjit Duara, “The Discourse of Civilization and Pan-Asianism,” Journal of World
History 12, no. 1 (2001), 100, who argues that “Western imperial nations invoked the signifier to justify
their conquest as a civilizing mission.” See further, arguing that standards of civilisation were used
for imperialist purposes in the legal realm, Kayaoglu, Legal imperialism,

% On the notion of real relations of power see Ferdinand Lassalle, “Uber Verfassungswesen,” in
Ferdinand Lasalle, Ausgewihlte Reden und Schriften., ed. Hans Jiirgen Friederici (Berlin: Dietz Verlag,
1991), 75.

% Barry Buzan and George Lawson, The Global Transformation: History, Modernity and the Making of
International Relations, (Cambridge, New York: Cambridge University Press, 2016), 166.

% Brett Bowden, “In the Name of Progress and Peace: The ‘Standard of Civilization” and the
Universalizing Project,” Alternatives: Global, Local, Political 29, no. 1 (2004), 43, 46, pointing to Francis
Fukuyama’s thesis of the “end of history.”

1 For example, long and heated debates on the topic were led in the German parliament. See Haus
der Abgeordneten, Akten betreffend China, file no. I. HA Rep 169 C Abgeordnetenhaus, Abschnitt
6, Nr. 29 Bd. 1, Prussian Privy State Archives, Berlin, debate of November 19, 1900, 11-39; debate of
February 13, 1901, 1341-1368; debate of February 15, 1901, 1371-1388. While the Social Democrats
defended China from “continuous maltreatment” (22) and accused the allied intervention to be
“barbaric” (29), the majority defended the intervention with the argument that China was not a
“civilised nation” and therefore “could not be regarded as equal” (1367-1368). At the same time,
renowned jurist Georg Jellinek (1851-1911) also maintained a negative stance; see Georg Jellinek,
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the 1900s, with Chinese intellectuals fearing the country’s dismemberment by the
imperialist powers,®? it was never so weak that it had lost its sovereignty. In the
following years, the Powers maintained the sovereignty of China and guaranteed
its territorial integrity, as this would be the only way to maintain the international
balance of powers, secure unimpeded market access for all and prevent the
collapse of an entity “too big to fail.”®® Furthermore, since 1900, China came a long
way in economic and social terms, making the negating position a minority
position long before the Xinhai %22 revolution. As Ferdinand von Martitz, a
professor of international law in Berlin, remarked in 1907, denying China’s
position as a subject of international law was a “whimsy” (Wunderlichkeit).t*
Certainly, by 1907, treaties with other powers explicitly stipulated that the
official condition for relinquishing extraterritoriality was modernising “Chinese
laws” and “the arrangement for their administration.” This was mainly because
reforms of the judiciary and of certain other laws were of high practical importance
to foreign powers and their subjects living in China, who therefore called for their
reform.® However, a close look at specific legal reforms reveals a very nuanced
image in which by far not all legal reforms had to do with Western-imposed

standards: some of them were effected due to internal pressures rather than with

“China und das Volkerrecht,” Deutsche Juristen-Zeitung 5, no. 19 (1900), 401-404. On the debate see
also Ma Derun EE{%f, Der Eintritt des Chinesischen Reiches in den vilkerrechtlichen Verband (Berlin:
Druck von Emil Ebering, 1907), 10, with further references for both sides.

20n the idea that China would be “carved up” like a melon and its convoluted history see Rudolf
G. Wagner, “Dividing up the [Chinese] Melon, guafen J[\73: The Fate of a Transcultural Metaphor in
the Formation of National Myth,” Transcultural Studies, no. 1 (2017).

6 See Wagner, “Dividing up the [Chinese] Melon, guafen Ji\47,” 120-121.

64 Martitz made this assessment in his handwritten commentaries on Ma Derun’s doctoral thesis,
contained in Erteilung akademischer Wiirden —Promotionen, 1907, file no. Juristische Facultat 282,
Archives of Humboldt University, Berlin, 200.

% The practical relevance can be exemplified by an article in the Imperial and Asiatic Quarterly Review,
which maintained that China had an inferior judicial status and complained that “so corrupt and
barbarous is their judicial system that every precaution is taken by self-respecting powers to protect
even surrendered Chinese, not to say non-treaty Power subjects, from the torture of Chinese courts.”
Ex-Official [pseudonym], “Sun Yat Sun, General Gordon, and Li Hung-Chang,” Imperial and Asiatic
Quarterly Review, 3 ser. 3, nos. 5 & 6 (1897), 56-57.

21



the aim of pleasing foreign powers,* and some were even shelved due to foreign
resistance.”” The constitution, at the top of the legal system, was of relevance for
foreign powers, but rather indirectly and not necessarily in the sense of a
“benchmark of civilisation.” If, despite its lack of a constitution, Russia’s status as
a subject of international law was undoubted, why would the constitution be a
standard to be achieved by China? It cannot have been, not really at least. This
study will corroborate this assertion by not only looking at the Chinese side, but

also on international reactions to the Qing constitution.

) Crisis and Power: What the Qing Constitution Was

If the concept of constitution was neither imposed by the West not an attempt to
reach a certain standard of civilisation nor a mere reception of a fundamentally
Western concept, what was it then?

The answer to this question lies in the versatility of the concept. As has been
seen, constitutions are more than just written representations of the system of
government of a determinate polity. The power-limiting and representative aspect
of constitutions, on which the focus is so often cast, is not even sufficient to describe
all facets of constitutional history in Europe, let alone to shed light on the process
of how “constitution” as a concept and legal instrument became globalised.®

In a volume edited in 2014, Markus Prutsch and Kelly Grotke have

reevaluated the conventional explanation of constitutional history being simply as

% On the copyright law, which was rather passed due to pressure by Shanghai publishing houses
than to foreign pressure, see Nils Pelzer, “Vom Westen aufgezwungen und zur Zensur ausgenutzt?
Urheberrecht in China 1910-1949,” Zeitschrift fiir Chinesisches Recht 16, no. 4 (2009), 363.

¢ German businessmen in China expressly stated that they did not see a patent law as necessary. See
Scholz, Abschrift zu 11.21067., May 22, 1906, file no. R1501/107614, Prussian Privy State Archives,
Berlin, 2. Eventually, the project of a patent law elaborated by the Qing government was shelved due
to Western, namely German, resistance. See Qu Chunhai, “Die deutsch-chinesischen Verhandlungen
zum Markenschutz am Ende der Qing-Zeit,” in Preuflen, Deutschland und China: Entwicklungslinien
und Akteure (1842-1911), ed. Mechthild Leutner et al. (Berlin: Lit-Verlag, 2014), 327.

% See Kelly L. Grotke and Markus J. Prutsch, eds., Constitutionalism, Legitimacy, and Power: Nineteenth-
Century Experiences (Oxford, New York: Oxford University Press, 2014), 3-8, and Zhao, “Rethinking
Constitutionalism in Late 19th and Early 20th Century China,” iv.
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a teleological development from autocracy to participative democracy. As they
argue, the diversity of constitutions as both legal and political instruments “makes
constitutions as much a matter of ideological reasoning as of legal reasoning, and
exposes them to inherently politicized discourses and controversies.”* Through
the examples of several constitutions of the long 19™ century, their book has
unearthed long-ignored functions of constitutionalism beyond limiting the powers
of the ruler. Constitutions, they argue, have been used to establish and maintain a
domestically imbalanced status quo and were as much a reactionary tool to
counter revolutions as they were a revolutionary tool; they were used to foster
nationalism, militarism and imperialism.”

Prutsch’s and Grotke’s book focuses on Europe, but it also is a useful
explanation for the traction of the concept elsewhere, in particular late Qing
China’s adoption of the concept. What has been written above —that the country
was an independent actor which actively contributed to the formation of
“constitution” as a global concept—has not been written to deny that the
international political balance of power of the time was highly skewed. Rather, this
study argues that, to a large extent, it is even its consequence, as constitutions came
to be seen as a remedy to such imbalances.

Due to their flexibility, but especially due to their use in strengthening
rather than limiting the nation-state in an age of imperialism and fierce
international competition, constitutions came to be used as answers to the various
upheavals of the 19t century in all parts of the worlds. The Chinese constitutional
movement was part of a global nationalist movement, accompanied by the rise of
a global consciousness across the world. 7 Intellectuals and governments
developed constitutions in different social, political and economic environments,

but they stood in a constant international dialogue, in which the various versions

% Grotke and Prutsch, Constitutionalism, Legitimacy, and Power, 18.

70 Ibid., 4.

71 See Sebastian Conrad and Dominic Sachsenmeier, eds. Competing Visions of World Order: Global
Moments and Movements, 1880s—1930s (New York: Palgrave Macmillan, 2007), 11, 13.
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of constitutionalism fecundated each other. In this sense, this study argues,
constitutions did not globalise as a western concept, but as a global co-production.
What exactly the concept of constitution contained, and how it should be
put into practice in order to achieve the various goals and hopes attached to it, was
a matter of intense debate, and more, of intense local political conflict. Wherever
constitutions were suggested as the solution to political problems, their adoption
was accompanied by high-flying hopes, but frequently also by scepticism,
especially from abroad, and often enough followed by deep disappointments.
Wherever monarchies promulgated constitutions from above, they were accused
of promoting “sham constitutionalism,” as had been the case in the Germany of
Heine’s times.” In the 1900s, the charge was made in Russia—where the Czar had
only very reluctantly given a constitution—, and slightly later, also in China.
Secondary literature for the Qing constitution has, for a long time, adopted
this interpretation, decrying the Qing government’s “constitutional preparation”
as a mere sham staged by an insincere imperial government that was thought to
be either procrastinating or even using it as a pretext for tightening dictatorial rule

and oppression,” particularly of the Han majority by the Manchu government.”

72 See Willoweit, Deutsche Verfassungsgeschichte, 277, 281.

73 See, e.g., Li Chien-nung, The Political History of China, 1840-1928, trans., eds. Ssu-Yu Teng and
Jeremy Ingalls (Princeton: D. van Nostrand, 1968), 208-209; Gao Fang =i, Qingmo lixianshi jERIT.
5 (Constitutional history of the late Qing) (Beijing: Huawen chubanshe, 2012), passim; Ching Chih-
Jen FHIHI{~, Zhongguo lixianshi *FE377E 5 (Constitutional history of China) (Taipei: Lianjing chuban
gongsi, 1984), passim (see in particular 17-26); Pan Wei-Tung, The Chinese Constitution: A Study of Forty
Years of Constitution-Making in China. Reprint. (Westport [Connecticut]: Hyperion Press, 1983), 11-12.
74 Immanuel C. Y. Hsii, The Rise of Modern China, 6" ed. (New York, Oxford: Oxford University Press,
2000), 414, According to Hsii, constitutionalism “became an anti-Chinese device of the Manchus,”
because with it, the Court aimed to consolidate Manchu domination by “conciliating the public
without compromising its own power.”
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Such an approach is still seen today, both expressly” and indirectly,” although
much of the academic world within and outside of China does no longer fully go
along with it.

For the purposes of this study, the—ultimately political —question of
whether the constitution proposed by the Qing Court was a sham or not is not
overly relevant. As Norbert Meienberger pointed out in the first English-language
monograph exclusively dedicated to the concept of constitution in the late Qing,
published in 1980, the Court was actually serious in what it was announcing —but
in its own way.” In Meienberger’s analysis, the government was not merely
adopting a foreign model for the purpose of lip-service, but was indeed working
on its own version of constitutionalism, which may have been different from what
the various reformist thinkers or even revolutionaries envisioned.” According to
Meienberger, the Qing government’s constitutional efforts were a “reform within
tradition” with the aim of strengthening the government.” Or as Peter Zarrow

expressed in a short essay describing how Chinese officials viewed the new

75 See, e.g., Gao Fang's =/ voluminous book. The work was first published in 1993 as Wei Qingyuan
EBEE, Gao Fang &%, and Liu Wenyuan Z30F, Qingmo xianzheng shi jEARZFEE (History of
constitutional government in the late Qing) (Beijing: Zhongguo Renmin Daxue chubanshe, 1993).
After the two other authors passed away, the book was republished in 2012 by Gao Fang alone as
Gao, Qingmo lixianshi. The 2012 edition still brims brims with attributes like “scam” (gipian ¥{%R, 4-
5), “cunning” (jinodian 5%, 4), “fake constitutionalism” (jia lixian {175, 4) and “merely a piece of
paper full of empty phrases” (zhi buguo yi zhi kongwen A #E—4KZEL, 177). At the same time, the
book itself shows that newer research has come to much more nuanced conclusions. In the epilogue
to the 2012 edition, Gao gingerly tries to adjust some of his positions, although he does not go as far
as to profoundly reassessment of the constitutional movement. “Objectively and fairly speaking,” he
now argues, “late-Qing constitution-building cannot be purely described as a hoax (pianju B/=)"
(596).

76 See, e.g., Chai Songxia 4£FAFE, “Lun Qingmo chuyang kaocha dachen Dashou de xianzhengguan”
s AR FEE R KREESELRE (On late Qing constitutional commissioner Dashou’s views on
constitutional government), Faliishi pinglun %18 52 5¥ &% (2012), 45, talking about “pseudo-
constitutional absolutism.” See infra, chapter 5.4.

77 Norbert Meienberger, The Emergence of Constitutional Government in China (1905-1908): The Concept
Sanctioned by the Empress Dowager Tz ‘u-hsi, (Bern: P. Lang, 1980), 12. Meienberger’s work builds on
Meribeth E. Cameron, The Reform Movement in China: 1898-1912 (New York: Octagon Books, 1963),
100-136, who had come to similar conclusions in 1930.

8 Meienberger, The Emergence of Constitutional Government in China (1905-1908), 13.

7 Ibid., 13.
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constitution, the constitution represented a major break with the past, but also
marked continuity and institutionalised existing theories and practices. %

Summarising some of the aspects which made a constitution attractive to
officials, Peter Zarrow’s essay narrates how swiftly official stances on a
constitution, at least rhetorically, changed from anathematising to embracing it. In
the 1900s, the question quickly became not about whether, but how to adopt a
constitution. Against this background, the question of whether the constitution
was a sham or not has to be reinterpreted as an element of the political struggle
during the transition to a constitutional system.

Among the many goals that Chinese intellectuals and officials hoped that
the constitution would achieve, let us at this point just mention one, correlating
with the notion of “standard of civilisation.” Expanding on an argument made by
Chi Yunfei ZEZE7f, Peter Zarrow argued that “the constitution, at least for high
officials, ... was to claim equality with the West.”#! Partially, this equality was
because the constitution was becoming an internationally recognised symbol of
statehood, but more importantly, it was because the constitution would strengthen
the nation in political and economic terms.

In Japan, Kawashima Shin and Okamoto Takashi [ K[# =] went further in
their interpretation, suggesting that Chinese intellectuals and officials not only
wanted their country to overcome its position of weakness, but also become an

assertive international player of its own.®? As Kawashima and Okamoto argued,

80 Peter Zarrow, “Constitutionalism and the Imagination of the State: Official Views of Political
Reform in the Late Qing,” in Creating Chinese Modernity: Knowledge and Everyday Life, 1900-1940 (New
York et al.: Peter Lang, 2006), 78.

81 Zarrow, “Constitutionalism and the Imagination of the State,” in Creating Chinese Modernity, 78;
Chi Yunfei ##ZE7f, “Qingji zhuzhang lixian de guanyuan dui xianzheng de tiren” J%ZE FiRITEAE
BB EB A (The perception of constitutional government by officials who advocated
constitutionalism in the Qing period), Qingshi yanjiu 75 52 #ff%%, no. 1 (2000), 15-17.

82 Okamoto Takashi i A% =] and Kawashima Shin JI|&E. Chigoku kindai gaiké no taido "PEHTIM
L DREH) (The fetal movements of modern Chinese diplomacy) (Tokyo: Toky6 Daigaku shuppankai,
2009), 1-4. See also Robert Weatherley, Making China Strong: The Role of Nationalism in Chinese Thinking
on Democracy and Human Rights (Houndsmills: Palgrave Macmillan, 2014), 36, who argues that late
Qing intellectuals discovered that “democracy had helped to make Western nations strong and had
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China’s building of a modern diplomacy —which was closely interrelated to the
constitutional movement—was more than just about the recovery of rights, it was
the beginning of China’s ambition to become a world power (“sekai no taikoku” o
mezashi "HFRDOKE | #H I L)

The line might not be easy to draw: if Western countries and Japan pursued
assertive, musculous foreign policies, becoming equal to them could easily mean
adopting analogous assertive, musculous foreign policies. But however far one
wants to go in this assessment, understanding constitutionalism as an instrument
to strengthen the state makes it easier to embed it into the larger context of Chinese
policies of the time. The constitution was not the only element in this late Qing
state-building. The constitutional movement not only followed thirty years of a
“self-strengthening” (zigiang E 5%) movement, aimed at the direct modernisation
of the military and of economic capabilities.® It was in itself a policy of “self-

strengthening.”
d) The Qing Constitution, a Failure?

More than the interpretation as a “sham,” which has now given way to more
nuanced views, a large portion of scholarship analyses the late Qing attempt to
adopt a constitution as a “failure.”* To an extent, this interpretation is obvious: It

is apparent that Qing constitution-making “failed” in so far as the Qing

accounted ... for the success of ... Western imperialism.” What appealed to Chinese thinkers was not
necessarily democracy in the sense of popular sovereignty, but an increased participation of the
people in national affairs, which, eventually, was subsumed under the concept of constitution.

8 Okamoto and Kawashima, Chiigoku kindai gaiko no taido, 1-4.0n the close connection between
diplomacy and constitutionalism see Kawashima Shin /I| &, “Kosho shinsei ka no shusshi taishin
to rikken undo” YEAEFTEL T D L i & 7 FE # B (Missions abroad under the Guangxu reform of
governance and the constitutional movement), Toyo gakuho BEEEH 75, no. 3/4 (1994), 329-332.

84 See Liao, Sheng-Hsiung, “The Quest for Constitutionalism in Late Ch’ing China: The Pioneering
Phase” (PhD diss., Florida State University, 1978), 9-11, with further references.

85 See Kawashima. “Kosho shinsei ka no shusshi taishin to rikken undo,” 329-332.

8 See for example, the conclusion of Cui Xuesen #£7, “Qingting zhixian yu Mingzhi Riben” J&iE
#l &= BB H A (The Qing Court's constitution-making and Meiji Japan) (PhD diss., Peking
University, 2015), 1.
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government did not survive. Moreover, the fall of the dynasty was closely related
to the constitutional movement: although one of the purported objectives of a
constitution was bringing the people closer to the government and unifying state
and society, it did not help in mitigating internal conflicts, especially between local
and central elites, but rather exacerbated them. Many commentators, like Joan
Judge®” and Zhao Hui,* emphasise that the failure to create a stable constitutional
order for China transcended the Qing, pointing to the numerous constitutions
passed in the following decades.

This is all true—but hardly surprising. Constitutions are by no means
synonyms of stability. For one, “failure” and “success” are very slippery terms, as
the national rota fortunae relentlessly turns. The Meiji constitution might have
looked gloriously successful to a Chinese observer in 1905, when he would have
attributed to it Japan’s military victory over Russia—but what would the 1905
observer have said in September 1945?

At any rate, the Chinese “failure” to create a stable constitutional order is
not an anomaly, but well-nigh a regular feature in the globalisation of the concept.
Benjamin Constant (1767-1830) sharply observed that states whose governments
are not founded in traditions or habits, but whose institutions are determined by
a mere piece of paper in the form of a written constitution, tend to be less stable
and more prone to coup d’états.®® The adoption of constitutions is precisely an
accompanying factor of situations of radical political and social change, like the

turn of the 20" century in China.” They are often an attempt to stabilise and

8 Judge. “Revolution,” 9.

88 Zhao, “Rethinking Constitutionalism in Late 19th and Early 20th Century China,” 2.

8 Benjamin Constant, Principes de politique applicables a tous les gouvernements: Texte établi d’apres les
manuscrits de Lausanne et de Paris avec une introduction et des notes (Geneva: Librairie Droz, 1980), 110-
115.

% This was generally noticed by contemporaries such as, e.g., the diplomat Wu Tingfang {f 3£
(1842-1922), who declared in 1908: “Had I not returned to my country I would not have believed any
one who told me of the remarkable changes that had occurred.” John C. O'Loughlin, “Minister Wu
Ting-Fang tells of awakening in China,” Washington Post, March 22, 1908. On Wu Tingfang see Zhang
Yungiao 5&RZEME, Wu Tingfang yu Qingmo zhengzhi gaige {fIEFELERBUAIE (Wu Tingfang and
political reform in the late Qing) (Taipei: Lianjing chuban shiye, Minguo 76 [1987]).
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legitimise a government whenever traditions and habits do not suffice to govern
the State—be it a struggling ancien régime or an immature nouveau régime, be the
problems assailing it internally or externally. As soon as they are adopted, their
political function makes them vulnerable to power struggles and render
constitutional law the second-most fragile area of law after public international
law. The lofty hopes elicited by constitutions are more often than not frustrated by
the hard realities of politics.

In this light, the contrast painted by Zhao Hui between a failed Chinese
constitution-building effort and a “Western Europe of the 17" and 18t centuries”
which developed “a meaningful constitutional order,”*! cannot be maintained in
such absolute terms. How did the various German and Italian states, France, or
Spain develop meaningful constitutional orders in the 17t and 18t centuries if, in
the 18, 19t and even 20t centuries, each of them saw an avalanche of written
constitutions, sometimes accompanied by a vivid alternation between monarchic
and republican forms of government? In March 1906, when a Chinese commission
was touring the world to study foreign constitutions, the jurist Erich Kaufmann
(1880-1972) argued in his doctoral thesis that “the theory of the forms of state” was
“still a current problem,” criticising the foundations of contemporary German
constitutional theory as being alien to the modern constitutional state
(Verfassungsstaat).” It was not without reason that Otto Mayer (1846-1924), one of
the most important German preceptors of administrative law, used to mock
constitutional documents for being fickle results of political moods:
“Constitutional law changes, administrative law remains” (Verfassungsrecht vergeht,

Verwaltungsrecht besteht).”

91 Zhao, “Rethinking Constitutionalism in Late 19th and Early 20th Century China,” 38.

92 Die Lehre von den Staatsformen ist immer noch ein aktuelles Problem. — Unsere staatsrechtlichen
Grundbegriffe haben einen dem modernen Verfassungsstaate fremden und inaddquaten
Ursprung.” Erich Kaufmann, “Studien zur Staatslehre des monarchischen Prinzipes (Einleitung; die
historischen und philosophischen Grundlagen)” (PhD diss., Friedrich University of Berlin, 1906), vii.
% Otto Mayer, Deutsches Verwaltungsrecht, 3" ed., 2 vols. (Munich, Leipzig: Duncker & Humblot,
1924), vol. 1, 9.
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For these reasons, this study is not a study of the successes and failures of
Chinese constitutions, but an attempt to understand the historical process which
led to the concept being embraced in China. In this, the Qing constitutional
movement survives until today. The Qing might have failed in establishing a stable
and lasting constitutional order, but the Qing constitutional movement did not fail

in establishing the concept as an ineluctable element of the modern Chinese state.

4. The State of the Field

Since constitutions are the legal and political cornerstones of modern nation-states,
it is not surprising that they have produced copious amounts of scholarly literature.
Chinese constitutional history is no exception. At the same time, the constitution’s
very political function has also decisively shaped the scholarship of the Qing
constitutional movement.

Research results have been influenced by the skewed state of preservation
of primary sources as well as by political orientations. In the turbulent times after
the Qing’s demise, not all sources were preserved in a satisfactory manner. The
extant material tends to be richer on the “winning,” republican side, while there
are fewer records of the movement for the transition towards a constitutional
monarchy.** As the Qing Dynasty was swept away by the Republic of China,

historians preferred to study the revolutionary party,* leading to the mentioned

% Chang Yu-fa 5RE7%, “Xuezhe dui qingji lixian yundong de pinggu” E23E %% R 17 FHE B TS
(Scholars” evaluation of the constitutional movement in the Qing era), in Zhongguo jindai de weixin
yundong: Bianfa yu lixian yantaohui BT QHY4ER #E) © SLB I EWETE (Taipei: Zhongyang
Yanjiuyuan jindaishi yanjiusuo, 1981), 135-136.

% On the late Qing revolutionary movement see Feng Ziyou JEH, Zhonghua Minguo kaiguo gian
gemingshi ¥ REFHEATE @5 (Revolutionary history before the founding of the Republic of
China), 2 vols. (Taipei: Shijie shuju, 2011); Mary C. Wright, China in Revolution: The First Phase, 1900-
1913 (New Haven: Yale University Press, 1971); on the relationship between intellectuals and the
revolution Michael Gasster, Chinese Intellectuals and the Revolution of 1911: The birth of modern Chinese
radicalism (Seattle, London: University of Washington Press, 1969); on Sun Yat-sen see Harold Z.
Schiffrin, Sun Yat-sen and the Origins of the Chinese Revolution (Berkeley: University of California Press,
1970).
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biases which seem to have been perpetuated in not only popular, but even in
scholarly historiography.

The revolutionary narrative of the Qing constitutional reform as a “sham”
and a “failure” still persists, but due to several factors, paradigms have shifted.
More sources have become widely available, historical distance has grown, and
the changed political situation, especially after China’s “reform and opening”
(gaige kaifang 5B L) policies, contributed to new perspectives. Despite the
persistent revolutionary narrative, more recent scholarship has begun to recognise
the importance of the decade before the Xinhai Revolution.® Even such an
orthodox scholar as Gao Fang /1% now claims that the Xinzheng reforms were the
“first reform and opening policies” effected by a Chinese government.”” Yuan
Weishi Z{&HF, a professor known for his heterodox views criticising official

historical narratives,” went so far as to declare that:

The work we have been doing in the 90s,  have looked into it a bit, is largely
continuing the unfinished task of the Guangxu and Xuantong Emperors.
That we have only continued these endeavors in the 1990s is heartrending,

but this is history, this is fact.

% See Douglas Robertson Reynolds, China, 1898-1912: The Xinzheng Revolution and Japan (Cambridge,
Massachusetts: Council on East Asian Studies, Harvard University; Distributed by Harvard
University Press, 1993). Reynolds is one of the most vociferous anglophone proponents of this school.
In his over-enthusiastic first book on the topic, he not only claimed that the period from 1901 to 1911
was China’s “golden decade” (5-11), but even that China’s transformation in that time had been
“unparalleled in modern world history up to that time” (197). For Reynolds on the constitutional
movement see 185-192.

%7 Gao, Qingmo lixianshi, 545-546. Gao acknowledges that, among other reforms, many schools were
opened and regulations passed in the Xinzheng decade (547-551).

% In 2006, an essay on the topic which criticised history textbooks for their one-sided portrayal of
events such as the Boxer War of 1900, provoked the temporary shutdown of “Freezing Point”
(Bingdian 7K%f), the supplement to the China Youth Daily. On the incident and Yuan Weishi’s thoughts
on the significance of the Xinhai Revolution see Rana Mitter, “The Unanchored Chinese Revolution,”
China Quarterly, no. 208 (2011), 1009-1020. See also Yuan’'s most recent book, Yuan Weishi ZZ{&H¥,
Chi dao de wenming ¥EZ|HY X HH (Belated civilisation) (Beijing: Xianzhuang shuju, 2014).
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Yuan’s position, voiced with this degree of directness, is not mainstream in
China.'® But it is indicative of newer positions which tend to see the Qing
constitutional movement in a more positive light on the grounds that evolution is
preferable to violent revolution, such as the Xinhai Revolution. 1! Most
importantly, it is of the growing interest for the late Qing constitutional movement
fueled by debates about what role the constitution should play within the structure
of the Chinese state and what shape contemporary China's constitution should
take.102

Against this background, the past four decades have seen the appearance

of plentiful scholarly research on the late Qing constitutional movement, not only

% More specifically, Yuan was referring to laws such as the trademark law, the patent law and the
business law. Yuan Weishi Z2{&H¥, “Zhongguo ziyou minzhu he fazhi de kaiduan yu cuobai: 2002
nian 9 yue 25 ri zai Nanjing Daxue lishixi de baogao” F1E H fH R F A AR FEIREILRY © 2002 £ 9
H 25 HER KB FE S 21925 (The beginning and defeat of liberal democracy and rule of law in
China: A talk held on September 25, 2002, in the Faculty of History of Nanjing University), Dongfang
wenhua 85374k, no. 1 (2003).

100 For direct critics of Yuan’s position see Gao Fang =i, “Qingmo lixian de dangdai zongjie: Jinian
xinhai geming yibai zhou nian” JERIZLFENYE LS © L4 EZEa—HESE (A contemporary
summary of the adoption of a constitution in the late Qing: Commemorating the 100t anniversary of
the Xinhai Revolution), Zhongguo Yan'an Ganbu Xueyuan xuebao H B FEZFFEE e 237 4, no. 6 (2011),
87, and Zhu Muzhi 427, “Daoli ye yao dajia: Guanyu pushi jiazhi wenti de sikao” ZEH 5T :
B (I RERY S (False truths also have to be combatted: A reflection on the problem of
universal values), Hongqi wengao 4L/ f&, no. 5 (2009), 7. For a positive reception of Yuan’s position
see Du Guang #t:3%, “Pushi jiazhi: yi ge shidaoxing de zhongda keti” % E{H : —(EIFCHEAEKX
R (Universal values: An important task of our age), Yanhuang chunqgiu % #5+X, no. 1 (2009), 4-5.
101 On the phenomenon in general, see Huaiyin Li, “From Revolution to Modernization: The
Paradigmatic Transition in Chinese Historiography in the Reform Era,” History and Theory 49, no. 3
(2010), 336-360, on constitutional reforms specifically 355-356. For examples of the tendency see, e.g.,
Li Zehou ZX%£[E and Liu Zaifu B8, Gaobie geming: Huiwang ershi shiji Zhongguo 25 H5E &y © [
42 H B (Bidding farewell to revolution: Looking back at 20t century China) (Hong Kong:
Tiandi tushu youxian gongsi, 1996), 65-78, chapter “Revolution and reform —a baleful choice for the
century” (Geming yu gailiang: shijixing de tongku xuanze HanBi B © AL PEAYJRE ).

102 See, e.g., on the East Asian region as a whole, Jiunn-Rong Yeh and Wen-Cheng Chang, “The
Emergence of East Asia Constitutionalism: Features in Comparison,” Asian Law Institute Working
Paper, no. 6 (2009).
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in Mainland China, but also in Taiwan, in Japan, in Korea, in Europe and in the
USA. Monographic overviews, apart from Gao Fang’s and Norbert Meienberger’s
above-mentioned one, include Chang P’eng-Yuan's j& Af work on the
Constitutionalist Faction and the Xinhai Revolution (Lixianpai yu xinhai geming 1775k
Bl =% Bl 2 Ay ), 1% Chang Yi-fa's 5k £ A& book on the various constitutional
organisations in late Qing times, '™ Ku Wei-Ying’s {7 {& 5 publication on the
constitution as the “last choice” for the Court,'®> Hou Yijie’s {z='H {# general history
of the constitutional movement in the last decade of the dynasty,'® and Chi
Yunfei's #EZEF general history of Qing “constitutional preparation.”!?” In Japan,
Soda Saburd & H=F}'% and Li Xiaodong Z:E 5" have contributed volumes on
the Qing constitutional movement from the perspective of the Meiji reforms, and
in the USA, Zhao Hui has written a dissertation on the Qing constitutional
movement with the objective of creating a common theoretical framework for
Western and Chinese constitutional thought.!

Zhao’s general thesis bears some resemblance to the framework presented

above. Comparing them to Western political theory from Aristoteles to modern

103 Chang P'eng-Yiian 5 E, Lixianpai yu Xinhai geming . IREL ¥ Z ¥ 4y (The constitutionalist
faction and the Xinhai Revolution) (Taipei: Zhongyang Yanjiuyuan jindaishi yanjiusuo, 2005).

104 Chang Yu-fa 8%, Qingji de lixian tuanti JEZERI1LZEEHE (Constitutional groups in the Qing
period) (Taipei: Zhongyang Yanjiuyuan jindaishi yanjiusuo, Minguo 74 [1985]).

105 Ku Wei-ying {& g, Qingting de lixian yundong (1901-1911): chuli bianju de zuihou jueze & /EAJIL
FHEE) (1901-1911) : FRIEEENVEZHE (The Qing Court’s constitutional movement [1901-1911]:
The last choice in dealing with the changing situation) (Taipei: Zhiyin chubanshe, Minguo 78 [1989]).
106 Hou Yijie Z2'H {4, Ershi shiji chu Zhongguo zhenghi gaige fengchao: Qingmo lixian yundong shi ——{i
TR ERIBUAMEEEE - B RILEE B (The wave of political reform in early 20% century) (Beijing:
Zhongguo Renmin Daxue chubanshe, 2009).

107 Chi Yunfei ¥#EH, Qingmo yubei lixian yanjiu ERKFEFHILFEW L (Research on Constitutional
Preparation in the Late Qing) (Beijing: Zhongguo shehui kexue chubanshe, 2013).

108 S5da Saburd & H =Ef5, Rikken kokka Chiigoku e no shido: Meiji kensei to kindai Chiigoku 1775 E % F1[E
NDWRE C HEER &R (The beginnings of China as a constitutional State: Meiji
constitutional government and modern China) (Kyoto: Shibunkaku, 2009).

109 Lj Xiaodong Z2E5H, Kindai Chiigoku no rikken kozo: Gen Fuku, Y6 Taku, Ryo Keicho to Meiji keimo shiso
FTRFPEOIIEME - g8 - 15E - 2EHE L a5 B4 (Constitutional ideas in modern
China: Yan Fu, Yang Du, Liang Qichao, and Meiji enlightenment thought) (Tokyo: Hosei Daigaku
shuppankyoku, 2005).

110 Zhao Hui, “Rethinking Constitutionalism in Late 19th and Early 20th Century China.”
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times, Zhao seeks to reevaluate both Meiji-era Japan "' and late Qing

constitutionalism, arguing that

the essential goal of constitutionalism, whether it takes place in the East or
the West, in the present or the past, is not to move closer to one pole of
authoritarianism or the other of limited government, but to strike an ideal
balance between the two, depending on the specific context of a state’s time

and place in history.!"?

Zhao argues that “ensuring a secure and strong polity is a precondition, if not one
of the ulterior aims, of constitution building for many constitutional thinkers,
whether in classical or modern political theory.” In China, due to the weakness of
the country in the 19% century, the state-strengthening side was more prominent,
while it has been “oft-overlooked” in the West. Still, “just as in China, Western
constitution building has been fueled tremendously by the desire for a strong state,
and not simply by the concern to protect citizens from government overreach.”!'3

Zhao's dissertation is meritorious in showing that current US American
constitutional theory does not suffice to capture the Chinese case,'* similarly to
how this study argues that, e.g, Peter Haberle’s allegedly “universal”
constitutional theory is actually rather restricted. But by analysing “writings of
Aristotle, Cicero, Machiavelli, Hobbes, Locke, and America’s Founding Fathers, 115
as well as thoroughly interpreting the use of the term xianfa 7% in Chinese texts
from the Warring States period,'® her work is a more general statement about
political theory than about the emergence of modern constitutions. Qing

constitutionalism, she argues, was not really peculiar because political thinkers,

111 Tbid., 6, 140-202.

112 Tbid., iv.

113 Tbid., 4.

114 Tbid., 7-55.

115 ]bid., 3. See also 5, where she speaks of “ancient Greece and Rome, Renaissance Italy, a cleaving
19th century America, and a rotting Qing China.”

116 Tbid., 58-68.
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through all times and places, have sought to construct effectively functioning
polities, instead of only focusing on how to limit authority. It is, however, less an
analysis of how the modern concept of constitution emerged in China, especially
not in the context of the globalisation of the concept.

Besides such general works, numerous studies have appeared on hosts of
detailed aspects of constitutionalism in late Qing China, as well as on specific
intellectual and political actors of the so-called constitutionalist faction (lixianpai

7 JR).17 Just to show one example of how detailed research on the constitutional
movement has become, one could mention Xu Yao’s {3 contribution to a recent
study which traces the relationship between constitutional law (xianfa &%) and
constitutionalism (xianzheng FEE/lixianzhuyi 1735 £ ) in China from its origins to
the present day, published in Japan by Ishizuka Jin /73 l, Nakamura Motoya #
#tEk, and Yamamoto Shin [[[A&AE. Xu traces the conflict between Chinese
traditions and emerging constitutionalism on the example of newly-established
village schools in Sichuan. These schools—needed for constitutional preparation —
were built on the sites of old temples and graves, and the accompanying felling of
sacred trees in the name of constitutionalism engendered many societal and legal
conflicts. Xu thereby shows that delays in the plan of “constitutional preparation”
were not only caused by the central government, but also due to problems on the

local level 118

117 See, e.g., on Liang Qichao 22E#8 Xiaobing Tang, Global Space and the Nationalist Discourse of
Modernity: The Historical Thinking of Liang Qichao (Stanford: Stanford University Press, 1996); on Yuan
Shikai see Jerome Ch'en, Yuan Shih-k'ai, 2" ed. (Stanford: Stanford University Press, 1972); on
Duanfang lifi /7 see Zhang Jun, “Spider Manchu: Duanfang as Networker and Spindoctor of the Late
Qing New Policies, 1901-1911” (PhD diss., University of California, 2008); on Wang Rongbao JE52 &
see Zhao Linfeng ##KE, Wang Rongbao: Zhongguo jindai xianfa di yi ren JE5555: FEOTE LS —A
(Wang Rongbao: the pioneer of China’s modern constitutions) (Taipei: Xinrui wenchuang, 2014).
Some figures, however, are still understudied, especially those close to the Manchu Court, like Aisin
Gioro Yikuang & 4E25E) and Tieliang $#8 F. See Edward J. M. Rhoads, Manchus & Han: Ethnic
Relations and Political Power in Late Qing and Early Republican China, 1861-1928 (Seattle: University of
Washington Press, 2000), 6-7, deploring that scholarly literature about these figures is still scarce.

118 Xu Yao, “Shinshiki gakko no setsuritsu to kyozon no shiitkan: minzoku o meguru bunka masatsu”
I ERDRAL LW DIEE - RiG%& D < 5 XABEEREE (The establishment of new-style schools and
village habits: cultural frictions surrounding popular customs), in Kensei to kin-gendai Chiigoku: Kokka,
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If literature on the Qing-time constitutional movement has become so vast
that it has been discussed in lengthy specialised articles,' this leaves us with the
question what still needs to be studied about it?

The considerable body of literature on this topic notwithstanding, quite a
few questions still remain to be answered. Not surprisingly, in a country of
continental vastness such as China, many open questions remain at the local level.
Some regions have been well-studied by now, 2 but many others are still
understudied. This is not, however, the main lacuna that the present study intends
to fill. Instead, it aims at fitting the Chinese constitutional movement into the
global context in which it originated. It is precisely here that more scholarly
attention is especially wanting.

Library shelves brim with books about “compared constitutional history”
or “European constitutional history.”'?! However, they tend they use narrow
definitions that reduce constitutions to the “constitutional state of the pan-
European and American type,” which, Peter Haberle claims, is founded on
“human rights as cultural anthropological premise, popular sovereignty and
division of powers, fundamental rights and tolerance, multiplicity of parties and
independence of the Courts.”'?> Hence, most works on compared constitutional
history and, generally, on constitutional history from an international perspective
rarely touch upon the emergence of constitutions and of constitutionalism in non-

Western countries. When they do, such as, in former decades, Charles Frederick

shakai, kojin FEEL & IR HEEZ ~ +12 ~ A, eds. Ishizuka Jin f35H1l, Nakamura Motoya Hfs
JCH%, and Yamamoto Shin IAE, 76-102 (Tokyo: Gendai jinbunsha, 2010).

119 E.g. Chang, “Xuezhe dui Qingji lixian yundong de pinggu,” which, remarkably, was written as
early as 1981; since then, much more literature has appeared.

120 See, e.g., on Zhili, Xu Jianping ff#, Qingmo Zhili xianzheng gaige yanjiu JE AR Bk BB
(Research on constitutional reforms in late Qing Zhili) (Beijing: Zhongguo shehui kexue chubanshe,
2008).

121 Next to the other works mentioned in this introduction see also Heinz Mohnhaupt and Dieter
Grimm, Verfassung: Zur Geschichte des Begriffs von der Antike bis zur Gegenwart (zwei Studien), (Berlin:
Duncker und Humblot, 1995), the monographic version of the entry “Verfassung” (“constitution”)
in Koselleck’s Geschichtliche Grundbegriffe.

122 Haberle, Der kooperative Verfassungsstaat, 18.
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Strong’s Modern Political Constitutions,'?® or, more recently, Hans Fenske’s Der
moderne Verfassungsstaat, ** they tend to treat constitutions in non-Western
countries as an appendix, as receptions of an achievement that had developed
earlier in Europe and the USA.

In contemporary constitutional studies, there have been efforts to
counterbalance such views. Tom Ginsburg and Alberto Simpser, in their insightful
volume Constitutions in Authoritarian Regimes, published in 2014, have shown that
constitutions outside of such a framework are much more than mere shams and
that they actually matter.?> For the first time, transcending previous studies with
a local and regional focus, they have given a global overview of the functioning of
constitutions in states that are disregarded by the traditional framework of
constitutional studies.!2¢

Yet, Ginsburg’s and Simpser’s book is not a historical study; it does
therefore not answer the question of how constitutions became a globally
recognised instrument utilised across all types of government. In historical terms,
Grotke and Prutsch’s above-mentioned book reevaluates the role of constitutions
in Europe, but does not fully describe the globalisation of the term, including the

role that China played therein.

123 Charles Frederick Strong, Modern Political Constitutions: An Introduction to the Comparative Study of
Their History and Existing Form (London: Sidgwick & Jackson, 1939). Strong’s book, first published in
1930, was republished and translated numerous times over the next four decades. It has one single
chapter on “constitutional experiments among non-European peoples.” (290-310). In one single page
dedicated to China, Strong not even mentions the Qing constitution. (294).

124 Fenske, Der moderne Verfassungsstaat. Fenske admits that the “constitutional state” came in
different forms and changed itself during history, and at least nominally, follows a global approach
(xii). It still puts an emphasis on Europe and the USA, but at least it contains some pages on China,
including a short overview of late Qing political history (495-499). However, this sketch does not
only contain several factual inaccuracies—it postpones the 1905/06 trip of the five constitutional
commissioners and writes of a “ten-year” preparatory plan (497)—, but it also does not say much
about origins and features of late Qing constitutional thought.

12 Tom Ginsburg and Alberto Simpser, eds., Constitutions in Authoritarian Regimes (New York:
Cambridge University Press, 2014).

126 For a shorter overview, see also Li-Ann Thio, “Constitutionalism in Illiberal Polities,” in Oxford
Handbook of Comparative Constitutional Law, eds. Michel Rosenfeld and Andras Sajé (Oxford: Oxford
University Press, 2012), 133-152.
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Specific constitutional histories of China tend to stress the foreignness of
the concept—its quality as a “good shipped from abroad” —, treating Chinese
constitutional thought as a derivative discourse not very successfully aiming at
adapting foreign ideas to China. In this light, there are quite a few works on the
reception of various Western models in China'? Most frequently, scholarship
stresses the close regional cooperation between China and Japan. This is the case,
for example, with the volume The Reception and Adaptation of Western
Constitutionalism in Japan and China (Nitchii ni okeru Seio rikkenshugi no keiju to henyo
HlZ BT 2 EBILE F&E O P2 £ & 7K), written by a binational team of
Japanese and Chinese researchers and published by Takahashi Kazuyuki /=&
<~ in 2014. The research team’s starting point is the question to what extent
constitutionalism became a “Japanese” or “Asian” concept, working under the
framework of a route of reception West - Japan = China.'?®

Perhaps the most vociferous academic voice emphasising the importance
of Sino-Japanese codperation in constitution-making is Douglas Reynolds. In his
sensationalist first book on Sino-Japanese relations, Reynolds identified Japan as
the “missing key” of what he calls the Xinzheng “revolution.” Reynolds pointed
out the dense connections that existed between China and Japan in constitution-
making, stressing that most of the officials at the Constitutional Office in Peking

had studied in Japan and that the Meiji Constitution was a blueprint for the

127 Just to name a few examples, Marianne Bastid, “The Japanese-Induced German Connection of
Modern Chinese Ideas of the State: Liang Qichao and the Guojia lun of J. K. Bluntschli,” in The Role of
Japan in Liang Qichao’s Introduction of Modern Western Civilization to China, ed. Joshua A. Fogel
(Berkeley: Institure of East Asian Studies, University of California, 2004); Yong Lei, Auf der Suche nach
dem modernen Staat: Die Einfliisse der allgemeinen Staatslehre Johann Caspar Bluntschlis auf das
Staatsdenken Liang Qichaos (Frankfurt am Main: Lang, 2010); for a Xiong Yuezhi 8 H 7, “Difficulties
in Comprehension and Differences in Expression: Interpreting American Democracy in the Late
Qing,” Late Imperial China 23, no.1 (2002); Alison Adcock Kaufman, “One Nation Among Many:
Foreign Models in the Constitutional Thought of Liang Qichao” (PhD diss., University of California,
2007).

128 Takahashi Kazuyuki E#&F127, ed. Nitchii ni okeru Seio rikkenshugi no keiju to henyo H I BT 574
BRILE E R DY & 2545 (The reception and adaptation of Western constitutionalism in Japan and China)
(Tokyo: Iwanami shoten, 2014). For the considerations on the route West = Japan > China see v-ix.
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Chinese Outline of a Constitution.'” His exaggeratedly positive and monochrome
assessment of Sino-Japanese relations, written in a well-nigh hagiographic tone,
has been widely and much criticised,'® but his call for further research on “China’s
transformation with Japanese participation” '3 has not been left unheard.
Numerous scholars have produced valuable studies on Japanese intellectual
influences on China,’*? on Sino-Japanese codperation in drafting constitutional
texts,'® on the relationship of Chinese political reforms with specific Japanese
universities,'* and on the views of specific Japanese public figures on Chinese
constitutionalism.!%

Japan is indeed a crucial factor in late Qing constitutionalism, and this
study acknowledges this. It will show how much of Chinese constitutional
knowledge was mediated via Japan, and it will also deepen existing literature on
Sino-Japanese relations, such as on Itdo Hirobumi’s views of the Chinese
constitution and on the Sino-Japanese codperation in drafting constitutional texts.
Yet, the focus on Japan is not enough to describe the global standing of Qing
constitutional thought.

The most recent doctoral dissertation on the Sino-Japanese constitutional

interchanges is Cui Xuesen's #2:# work on Japanese contributions to Chinese

129 Reynolds, The Xinzheng Revolution and Japan, 186.

130 See, e.g., Judge. “Revolution,” 7-12. See also Li Tingjiang, “Zhang Zhidong and His Japanese
Military Advisors: A Preliminary Analysis of Modern Japan's China Policy,” tr. Douglas Howland,
in Late Qing China and Meiji Japan: Political & Cultural Aspects, ed. Joshua A. Fogel (Norwalk,
CT: EastBridge, 2004), 54-55. See also Urs M. Zachmann, “China's Role in the Process of Japan's
Cultural Self-Identification, 1895-1904” (PhD diss., University of Heidelberg, 2006), 10.

131 Reynolds, The Xinzheng Revolution and Japan, 196.

12 E.g., Li, Kindai Chiigoku no rikken kozo; Soda, Rikken kokka Chiigoku e no shido.

133 See the yet unpublished Cui, “Qingting zhixian yu Mingzhi Riben.”

134 E.g., on Waseda University, Soda Sabur6 & H =}, “Qingmo minchu de zhengzhi gaige han Riben
Zaodaotian Daxue” JERRFIMIECANER H A EFEH AL (Political reform in the late Qing and
early republic and the Japanese Waseda University), Suzhou Keji Xueyuan xuebao (shehui kexue ban) %#
JFHERR SR (1L &G TR 23, no. 1 (2006), 109-113.

135 E.g., He Pengju fA]ffl§2%, “’Chushin’ to kensei no myoyo: Okuma Shigenobu no Chiigoku kensei
ron” "y, EBEOWH @ KREEDOTEZEGS (The “center” and the mysterious effects of
constitutional government: Okuma Shigenobu’s evaluation of constitutional government in China),
Hosei Daigaku daigakuin kiyo JEBURF KF B4t %, no. 71 (2013), 159-181.
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constitution-making. This study will discuss Cui’s work in detail when analysing
the various draft constitutions of the Qing. For the moment let us just have a glance
at his general conclusion: Cui maintains that late Qing constitution-making was
contrary to the “spirit of constitutionalism” and the “tide of the time” (shidai chaoliu
HF ), for its purpose was to maintain imperial rule rather than to protect the
rights of the citizens. 1% We have already discussed that the “spirit of
constitutionalism” may be more multifaceted than this description. But have
scholars studied in what “tide of the times” the Qing constitutional movement
took place?

In a book chapter about Chinese official views on constitutionalism, the far-
sighted Peter Zarrow wrote that “this was an era of international constitution-
making, as modernising elites from Iran, Portugal and Mexico to the Ottoman and
Russian Empires sought to provide clear foundations for the political order.”!%”
Zarrow’s description is not fully accurate’® and does not go into detail about the
phenomenon,’ but it is one of the few'* acknowledgements of the “tide of the
times.” Apart from the Sino-Japanese interactions, research is shallow on the

global wave of constitutionalism of which China was a part next to Russia,'*! the

136 Cui, “Qingting zhixian yu Mingzhi Riben,” I.

137 Zarrow, “Constitutionalism and the Imagination of the State,” in Creating Chinese Modernity, 77.
138 Portugal (1910) and Mexico (1917) already had had constitutions for decades, but they were
replaced by coup d’états, civil wars and revolutions. For a paper putting the Portuguese regicide of
1910 and Chinese anarchism into a common global perspective, see Paul B. Spooner, “Anarchism
and Assassination: Dom Carlos and the Qing’s Zaifeng Regent,” Revista de Cultura, no. 51 (2016): 33—
67.

13 At one point (54), Zarrow, “Constitutionalism and the Imagination of the State,” in Creating Chinese
Modernity, argues that “Chinese intellectuals were aware of much of the history of Western
constitutionalism, as well as contemporary practice in the West and Japan.” This study goes further,
as it argues that Chinese intellectuals were aware of constitutional practice in not only the West and
Japan, but in also in constitutionalising countries.

140 The references from constitutional studies provided by Zarrow do not discuss the wave of
constitutionalisation of the 1900s in detail. Another rare and rather vague mention of the
phenomenon is to be found in Meribeth Cameron’s book: “The outcome of the Russo-Japanese War
aroused those elements in all Asiatic countries which wished for a more liberalized or more
independent regime, as the case might be. China could not escape this epidemic.” Cameron, The
Reform Movement in China, 101.

141 One specific aspect of Russian constitutional influence in China is dealt with in Alison Adcock
Kaufman, “One Nation Among Many,” 175-180; 192-225.
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Ottoman Empire, > and Persia.’*® Even when coming to the conclusion that the
Qing constitutional reforms were not a dilatory hoax, but actually “hasty” in
comparison to other countries, the comparison is with Japan and “Western”
countries, not with Russia, Persia, or the Ottoman Empire.'* However, as this
study intends to show, these were important points of reference at the time, as
many Chinese intellectuals and officials evaluated their own speed of constitution-
making in comparison to them.

What there is, however, is comparatively plentiful research of revolutionary
movements from a global perspective. Beginning from his 1912 article “Democracy
and Populism in China” (Demokratiia i narodichestvo v Kitae AJemoxpamus u
napoduvecmeo ¢ Kumae), Vladimir Ilyich Lenin (1870-1924) repeatedly drew a
connection between the Russian Revolution of 1905 and those of Turkey, Persia
and China, which according to him lead to the progress of “hundreds of millions

of people.”'® Lenin’s assessment was later picked up by Chinese historiography,

142 Karl, Staging the World, contains a section (182-192) on the Turkish constitutional revolution of
1908 and its importance for China, which also touches upon the Chinese reception of the Ottoman
constitution of 1876. However, it is focused solely on the reception of the Turkish constitution by
Chinese revolutionaries. See chapter 5, section 2, for a closer debate.

143 On the reception of the Persian constitutional revolution in China, Wang Yidan has penned a book
chapter, which however, is highly unbalanced: Wang Yidan “The Iranian Constitution as Reported
in the Chinese Press,” in Iran’s Constitutional Revolution: Popular Politics, Cultural Transformations and
Transnational Connections, eds. H. E. Chehabi and Vanessa Martin (London, New York: I.B. Tauris,
2010), 369-379. See chapter 3, section 4, for a closer debate.

144 See, e.g., Ji Yunfei ZEETR, “Qingmo sanci gaige zhi bijiao yanjiu” &R =KX 2 EEEIZE (A
comparative study of three reforms in the late Qing), Nanjing shehui kexue Fg 11 &R 52, no. 6
(1992), 107-113, and Dong Fangkui ¥ 752, “Lun Qingmo shixing yubei lixian de biyaoxing ji
kenengxing: jianlun Zhongguo jindai minzhuhua de qidian” &% R E 1T TEH 17 B AV TEME K BT gEME
TR AR EEAVAEEE (On the necessity and possibility of the implementation of constitutional
preparation in the late Qing: at the same time, on the starting point of modern China’s
democratisation), Anhui shixue ZZE5222, no. 1 (1990), 40-44.

145 Vladimir Il'ich Lenin Baaaumup Masmua Aenmn, “Demokratiia i narodichestvo v Kitae”
Aemoxpamus u napoduuecmso 6 Kumae (Democracy and populism in China), in Polnoe sobranie
sochinenii Iloanoe cobparue couurienuii, ed. Institut Marksizma-Leninizma pri TSK KPSS Mncturyr
Mapxkcusma-Aennnnsma npu LK KTICC, 5t ed. 56 vols, vol. 21, 400-406. Moscow: Politizdat, 1966—
1981. See further a 1914 essay by him: Lenin, “O prave natsii na samoopredelenie” O rpase Hariumit
Ha camoorpegeaenne (About the right of the peoples to self-determination), in Polnoe sobranie
sochinenit, ed. Institut Marksizma-Leninizma pri TSK KPSS, vol. 25, 269. Lenin expressed the same
thoughts again in 1917, in a lecture which he held in Zurich in German language: Wladimir Il'ich
Lenin, “Ein Vortrag {iber die Revolution von 1905,” in Werke, ed. Institut fiir Marxismus-Leninismus
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which tried to show the importance of the 1905 Russian Revolution for the Xinhai
Revolution, although, as Gotelind Miiller-Saini has explained, the direct link
posited by Lenin is rather difficult to establish.!4

Accordingly, this study stands on the shoulders of several works which
have explored global revolutionary connections. Don Price’s 1974 Russia and the
Roots of the Chinese Revolution provides highly interesting insights into Russian-
Chinese relations and Chinese perceptions of China in the years before the Xinhai
Revolution.!*” More recently, Gotelind Miiller-Saini has published several studies
on Chinese perceptions of Russia, and a seminal in-depth monograph on Chinese
anarchism, situating it into its global—particularly, but not only, Japanese and
Russian—context.!4

However, the focus on revolutions can distract from other issues, such as
the importance of the concept of constitution. Rebecca Karl concludes the last
chapter of her book on the formation of Chinese nationalism with the argument
that “it is no accident that ethno-nationalist revolution came to be a unifying
concept taken up within imperialist modernity.”'# Is it? By far not all Chinese
intellectuals were revolutionaries—and, as we will see later, not all revolutionaries

were ethno-nationalists. It would seem that constitution was an even more

beim Zentralkomitee der SED, 7% ed., vol. 23, 244-262 (Berlin: Dietz Verlag, 1975); Nach dem
deutschsprachigen Manuskript. There are some minor variations to this theme of a revolution of the
“East”: While in 1914, cites the revolutions in the Balkans as being a consequence of the 1905
Revolution, he omits the Balkans in his 1917 speech.

146 Gotelind Miiller, “China and the Russian Revolution of 1905,” in The Russian Revolution of 1905 in
Transcultural Perspective: Identities, Peripheries, and the Flow of Ideas, eds. Felicitas Fischer von
Weikersthal et al. (Bloomington: Slavica, 2013), 289. For further Chinese perspectives on Russia, in
particular on the Russo-Japanese war of 1904/05, see: Gotelind Miiller, “Chinesische Perspektiven
auf den Russisch-Japanischen Krieg,” in Der Russisch-Japanische Krieg 1904/05: Anbruch einer neuen
Zeit?, ed. Maik H. Sprotte, Wolfgang Seifert, and Heinz-Dietrich Lowe (Wiesbaden: Harrassowitz,
2007), 203-239.

147 Don C. Price, Russia and the Roots of the Chinese Revolution, 1896-1911 (Cambridge [Massachusetts]:
Harvard University Press, 1974).

148 Miiller, “Chinesische Perspektiven auf den Russisch-Japanischen Krieg”; Miiller, “China and the
Russian Revolution of 1905”; Gotelind Miiller, China, Kropotkin und der Anarchismus: Eine
Kulturbewegung im China des frithen 20. Jahrhunderts unter dem Einfluf§ des Westens und japanischer
Vorbilder (Wiesbaden: Harrassowitz Verlag, 2001).

149 Karl, Staging the World, 192.
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unifying concept, embraced by both constitutional monarchists and revolutionary
republicans, eschewed only by traditionalists and anarchists.

As debates about constitutions were, by their very nature, closely related
to debates about the legitimacy of governments, the wave of successful revolutions
pointed out by Lenin has largely obfuscated the global wave of
constitutionalisation which preceded it.!* Nader Sohrabi, for example, published
several studies'>! which have culminated in an important book' situating Turkish
and Persian constitutionalism within a “global wave” of constitutionalism. But
when placing the Turkish and Persian constitutional revolutions in a global
context, Sohrabi nearly completely ignores the concomitant non- and pre-
revolutionary constitutional thought of late Qing China. For Sohrabi, the Chinese
equivalent to the Ottoman and Iranian constitutional revolutions was the 1911
Xinhai Revolution; it was the symptom of a global wave of revolutions “that swept
across Russia (1905), Iran (1906), the Ottoman Empire (1908), Mexico (1910), and
China (1911).” 8 Only at one point, Sohrabi mentions the constitutional
preparation promoted by the Qing Court as the “beginning of constitutional
skirmishes in 1906.”15

These “skirmishes,” it should be noted, were apparently well-perceived in
the Ottoman Empire, paralleling the Chinese interest in the Ottoman constitution
and showing the global interconnectedness of constitutional thought at the time.

But can the late Qing constitutional movement be reduced to “skirmishes”? After

150 Spooner, “Anarchism and Assassination,” 46, adds the republican coup d’état in Brazil of 1889 to
the list of “the most significant of all social revolutions,” which is far-fetched: Neither was the
Brazilian coup related to the revolutions of 1905 and after, nor was it, by any measure, a “social
revolution.”

151 Nader Sohrabi, “Historicizing Revolutions: Constitutional Revolutions in the Ottoman Empire,
Iran, and Russia, 1905-1908,” American Journal of Sociology 100, no. 6 (1995), 1383-1447; Nader Sohrabi,
“Global Waves, Local Actors: What the Young Turks Knew about Other Revolutions and Why It
Mattered,” Comparative Studies in Society and History 44, no. 1 (2002), 45-79.

152 Nader Sohrabi, Revolution and Constitutionalism in the Ottoman Empire and Iran (New York:
Cambridge University Press, 2011).

153 Sohrabi, “Global Waves, Local Actors,” 45; see also Sohrabi, Revolution and Constitutionalism in the
Ottoman Empire and Iran, 3-23.

154 Sohrabi, “Global Waves, Local Actors,” 55-56.
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all, a constitution had been at the very top of the political agenda for several years.
As Sohrabi writes, “revolutions often step in to speedily finish off, in their own way,
the reformist undertakings of the old regimes.”'%5 In Russia (1906), Persia (1906),
and the Ottoman Empire (1908), the constitutional revolutions had primarily
resulted not in the overthrow of the monarchic governments, but in the
proclaiming of constitutions within the monarchical system. ' In China,
“constitutional preparation” was undertaken without a revolution,’ but it was
part of the same co-production. It is in this light that the present study sets out to

examine the emergence of the concept of “constitution” in late Qing China.
5. Methods, Sources, and Structure

This study is a history of a legal concept—or at least of a concept that is most
frequently comprehended within a legal framework—, but it integrates political,
legal, and intellectual history, and the corresponding methodologies. As laws are
the primary form whereby States set their norms,'* most studies written from a
legal perspective are still tied to the framework of nation-states,'> analysing new
laws through the analytical framework of “legal transplants” from one state to the

other.1¢0

155 Sohrabi, Revolution and Constitutionalism in the Ottoman Empire and Iran, 33.

15 Jt has to be noted that all these monarchical constitutions approved in the “global wave” of 1906—
1908 did mostly not prove to be very long-lived. Just as the Qing Empire was replaced by the
Republic of China on 1% January 1912, Russia’s constitutional monarchy was eliminated by two
consecutive revolutions in March and November 1917. After 16 turbulent years, the Ottoman Empire
ceased to exist in 1924, being replaced by the Republic of Turkey. Only the Persian monarchical
constitution survived for 73 years until 1979, although the country experienced much turmoil in these
seven decades, including civil war, foreign occupation and two coup d’états.

157 Reynolds, The Xinzheng Revolution and Japan, 12-14, sees the whole decade of 1901-1911 as a
“revolution,” but this is a stretch.

158 Heller, Staatslehre, 253.

15 See Peter Héberle’s theoretical framework on constitutional receptions in Haberle, Der kooperative
Verfassungsstaat, 195-211. See also Vlad Perju, “Constitutional Transplants, Borrowing, and
Migrations,” in Oxford Handbook of Comparative Constitutional Law, eds. Rosenfeld and Sajo, 1304-1327.
160 On the seminal work about “legal transplants” see Alan Watson, Legal Transplants: An Approach to
Comparative Law, Second edition (Athens [United States]: University of Georgia Press, 1993). On
“transplantation” of constitutional law in general see Perju, “Constitutional Transplants, Borrowing,
and Migrations,” in Oxford Handbook of Comparative Constitutional Law, eds. Rosenfeld and Saj6, 1304-
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In studies of the late Qing constitution, too, the method of comparing the
Chinese constitutional texts with their models is still widely used by scholars, such,
e.g., as Han Dayuan'® and Cui Xuesen'®2 when they analyse the Qing Outline of a
Constitution. This study, too, will occasionally make supplementary use of
comparative approaches when dealing with such texts. However, this method is
not sufficient to explain the emergence of constitution as a global concept.!¢®

If used indiscriminately, it might even be more harmful then helpful.
Michael Baxandall has correctly pointed out that the notion of “influence” is a
problematic tool for writing history, for it obscures the creative agency of the
“recipient,” who relates himself in a multitude of ways to the material he
encounters.!® It is precisely the over-reliance on the transplantation approach
which might have contributed to the unwholesome impression that the late Qing
constitutional movement was only a failed Chinese spin-off of an ultimately
Western model. Instead, this dissertation defies this notion by applying a process-
oriented approach and emphasising the transcultural and dynamic character of
constitution-building. Beneath the surface of constitutional texts, there is a vivid

background of fluid transcultural interactions that are worth exploring.

1327. On legal transplants and China see the monographs Huang Yuansheng %558, Falii jishou yu
jindai Zhongguo ;514 Z BT FE] (Legal reception and modern China) (Taipei: Yuanzhao chuban,
2007), and Liang Zhiping Z%/6F, Lijiao yu falii: Falii yizhi shidai de wenhua chongtu 1§51 HTAE
MERF LAY SC/EfEZE (Rites and law: Clashes of culture in an age of legal transplantation) (Shanghai:
Shanghai shudian chubanshe, 2013).

161 Han Dayuan 85A 7T, “Meiji kenpd no Kintei kenpo taiko ni okeru eikyd” BIEE XD TREEEK
4, (X9 %522 (The influence of the Meiji constitution on the Outline of a Constitution by Imperial
Decree), in Nitchii ni okeru Seio rikkenshugi no keiju to henyo, ed. Takahashi, 125-134.

162 Cui, “Qingting zhixian yu Mingzhi Riben,” 166-191.

163 For a convincing criticism of the overreliance on comparing constitutional texts see Soda Saburo
B =8R, ed., Kindai Chiigoku to Nihon: Teikei to tekitai no hanseiki T E & HA @ 528 & @Ot D
42 (Modern China and Japan: half a century of partnership and emnity) (Tokyo: Ochanomizu
shobo, 2001), 39. As Soda writes with respect to the study of Sino-Japanese relations, the Meiji
constitution had a considerable breadth, and Meiji politics fluctuated a lot. Therefore, according to
Soda, it is also necessary to analyse how Chinese actors perceived the realities of the Japanese
constitutional system.

164 Michael Baxandall, Patterns of Intention: On the Historical Explanation of Pictures (New Haven: Yale
University Press, 1985), 58-62.
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Constitutional law has to be comprehended as both a discursive system!®
and as a function of politics—i.e. the result of political action transformed into legal
form.1% Basing himself on the line of thought that constitutional law must be
understood not merely as a fixed set of norms, but as a process of “law in public
action,” 17 Peter Héaberle has argued that constitutional studies are cultural
studies.'®® Constitutions, Héaberle writes, are very close to literature and music, and
hence constitutional studies very close to literary and musical studies. Let us, then,
do justice to Héberle’s dictum that constitutional preambles are comparable to
musical overtures'® and make proper methodological use of cultural studies.

In his methodology of art history, Michael Baxandall writes that art
historians address a relationship between picture and concepts: Whoever makes a
picture, addresses “a problem of which his product is a finished and concrete
solution.” To understand it, Baxandall argues, the historian “tries to reconstruct
both the specific problem it was designed to solve and the specific circumstances
out of which he was addressing it.””°

Mutatis mutandis, this understanding is also applicable for the intellectual
side of the present study of constitutional history. But of course, there are

substantial mutanda. The first mutandum is that constitutional history has to

165 William W. Fisher III, “Texts and Contexts: The Application to American Legal History of the
Methodologies of Intellectual History,” Stanford Law Review 49, no. 5 (1997), 1073.

166 See also Heller, Staatslehre, 230-231.

167 See Peter Haberle, “Grundrechtsgestaltung und Grundrechtsinterpretation im Verfasssungsstaat
— zugleich zur Rechtsvergleichung als ,fiinfter’ Auslegungsmethode,” Juristenzeitung 44, no. 20 (1989),
917. On this basis, Haberle further called for some modifications to the classical legal method, arguing
for “constitutional comparison” as a further method of juridical interpretation (916-918). In as far as
this affects the juridical method employed in judging cases, the recognition of law as a cultural
phenomenon bound to its societal conditions should not be used as an excuse to depart from the
traditional legal methods centered around the letter of the law. On the canonical methods of
jurispudence see Karl Larenz, Methodenlehre der Rechtswissenschaft, 6" ed. (Berlin et al.: Springer, 1991),
189-365. On specific methodical problems concerning constitutions, including Héberle’s suggestions,
see 360-365. At any rate, for historians analysing the development of legal concepts and how they
work within a polity, Haberle’s understanding is most appropriate.

168 See Haberle, Der kooperative Verfassungsstaat, 37-41; 117-244, 601-604.

169 Ibid., 601-604.

170 Baxandall, Patterns of Intention, 11, 15.
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account for a substantial amount of political history, which is not concerned with
artefacts as such, but rather with the reconstruction of historical actions and events.
In this field, what history does is describing historical events together with the
structures that engendered it, with a view on understanding the social relations of
a certain epoch and understanding the historical process within which they
unfolded.!”!

The distinction between the study of events and the study of actions is not
sharp, as Baxandall acknowledges:'”2 The objects of this study are mainly historical
artefacts, i.e., texts which express different modes of thinking of the time. The
study not only analyses them for the events described therein, but mainly for the
thoughts contained in them. The intellectuals and officials attached their intention
to the composition of these textual artefacts; except for pieces of news in
newspapers and magazines, they were not mere documentary by-products of
actions and events.!” It is these artefacts which were then used as tools in political
struggles and thus converted into historical actions.

The second mutandum stems from the fact that the analysis of a
multidirectional debate expressed in countless texts has to account for
considerably more complexity than that of a single artefact. Baxandall analyses
pieces of art which refer to foregoing artefacts, but in this case, constitutional
debates took place simultaneously in China and in other places of the world, and
Chinese intellectuals and officials stood in direct contact with officials and
intellectuals abroad.

The work to be done in this study is not only to carve out how Chinese
intellectuals worked in the global context to form their own constitutional
notions—whether they made use of China’s own traditions, or of Western or

Japanese models, or of the news coming from the various other polities that were

171 Luiz Alberto Moniz Bandeira, O feudo: A Casa da Torre de Garcia d’Avila: da conquista dos sertdes a
independéncia do Brasil, 2" ed. (Rio de Janeiro: Civilizagao Brasileira, 2007), 18.

172 Baxandall, Patterns of Intention, 13.

173 See ibid., 14.
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constitutionalising themselves at the turn of the 20* century. More than that, the
task is to write a “dialogic history”'7* of constitutional law. Hence, in addressing
the specific problem and the specific circumstances that lay before the Chinese
intellectuals, the study departs from a double global approach, as delineated by
Lydia Liu: “to place the study of China and East Asia in a global context and,
equally important, to examine global processes in East Asia.”!7

Zhao Hui has already observed the problems that arise from dissociating
Chinese and Western constitutional debates, noting that discussions about Chinese
constitutional history almost invariably begin with Western constitutional theory
and then proceed to narrate what the Chinese borrowed from abroad.'”® Zhao’s
methodological answer to these problems involves, for one, analysing in depth the
few instances when the term xianfa 3% —used for “constitution” in modern East
Asian languages—177 occurred in ancient China. Further to this, Zhao compares
examples of late Qing constitutional thought to a series of examples of Western
political thought from the antiquity to the present day. This does not seem to be
the most promising approach for this study. In the scope of a study of modern
Chinese constitutional thought, ancient Chinese classics should be discussed
whenever they are relevant, i.e.,, not only on the basis of a surface similarity in
terminology, but whenever modern thinkers refer to them. But Chinese

constitutional thought should be put into the context in which it emerged.

174 See Charles Henry Alexandrowitz, The Law of Nations in Global History, eds. David Armitage and
Jennifer Pitts (Oxford: Oxford University Press, 2017), x.

175 Lydia Liu, Tokens of Exchange: The Problem of Translation in Global Circulations (Durham and
London), 7.

176 Zhao, “Rethinking Constitutionalism in Late 19th and Early 20th Century China,” 7. Late Qing
scholars sometimes followed a different approach, when studies on the Chinese constitution written
by Chinese students often began from China’s pre-constitutional political system. See, e.g., Zhou
Zechun [, Die Reformen des chinesischen Reiches: in Verfassung, Verwaltung und Rechtsprechung mit
Riicksicht auf die entsprechenden Einrichtungen Europas (Berlin: Druck von Emil Ebering, 1909), and
Hawkling Lugine Yen, “A Survey of Constitutional Development in China” (PhD diss., Columbia
University, 1911).

177 Zhao, “Rethinking Constitutionalism in Late 19th and Early 20th Century China,” 58-73 (Chapter
three: “The Meaning of Constitution in Chinese”), which also has some remarks on the history of the
term in Japan.
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Therefore, this study has chosen to, from the very beginning, interweave
Chinese constitutional thought with the events in the wider world, not depicting
Chinese constitutional thought as something that appeared “out of the blue” at the
turn of the 20* century, but beginning from the earliest mentions of the concept in
Sinitic-language literature in 1838. It is concerned with “rhetorical strategies,
translations, discursive formations, naming practices, ..., tropes and narrative
modes.”17® After the concept becomes a political tool for China, the study turns its
attention to the political uses to which it was put,'” explaining the conditions
which bore upon the Chinese historical experience.!s

The approach of entangling the Chinese narration with the global one
means that the study will keep an eye on global events throughout the late Qing
constitutional movement, especially on the events happening in Russia, Turkey,
and Persia. While this is not an attempt to create an in-depth study of the forces
that shaped constitutionalism in these places, it is this entangled narrative
structure which best conveys the embeddedness of Chinese constitutionalism in a

global discourse.

***

The broad layout of this study, encompassing a longer time period than
usual, paying attention to the intellectual and political aspects '8! of the
constitutional movement, and in particular attempting to fit it into a global picture,
necessitate the use of a wide array of sources of a different nature. The selection
has been made so as to supplement well-known standard sources with less well-
known or hitherto unjustly disregarded ones, sources in Chinese language with

sources in various foreign languages, political and diplomatic sources with

178 Lydia Liu, Translingual Practice: Literature, National Culture, and Translated Modernity (Stanford:
Stanford University Press, 1995), xviii.

179 See Margrit Pernau, Helge Jordheim et al., Civilizing Emotions: Concepts in Nineteenth-Century Asia
and Europe (Oxford: Oxford University Press, 2015), 3.

180 See Liu, Translingual Practice, xviii.

181 See Reynolds, China, 1898-1912, 2.
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writings of intellectuals, and sources from different sides of the political spectrum,
not only from the “constitutional faction” (xiandang 7 % ), but also from
revolutionaries and even anarchists.

In order to determine the relevance of the sources, the study will consider
both qualitative and quantitative factors, i.e., whether a text introduced fresh or
unusual ideas to the debate, whether it represented a wider current of thought,
and its significance for further discourse. It can at times be quite difficult to gauge
how widely certain publications or articles were circulated or read, but this study
will consider how often it was published, cited, translated, and advertised.

The political and legal side of the constitutional enterprise is mainly
represented by Imperial edicts and memorials of officials to the Throne, now
collected in several edited works.!s2 These are often-used sources that are plentiful
and give a good overview over viewpoints of officials at the time. But as they are
highly formalised documents sanitised for official use, they have been
supplemented and vivified by diaries, memoirs and letters left by notables of the
time. Of the diaries, Wang Rongbao’s J£25E (1878-1933) diary is very useful, as it
is one of the few sources that can give us hints about the drafting of the official

constitution. In terms of memoirs, Zhou Zechun's [&%% (1883-1963) recollections

182 Mainly Gugong Bowuyuan Ming-Qing dang’anbu # = {5 HERE S, ed., Qingmo choubei
lixian dang’an shiliao JE R EME T BREZE £} (Archival material concerning constitutional preparation
in the late Qing), 2 vols. (Beijing: Zhonghua shuju, 1979); Xia Xinhua E i et al, eds., Jindai
Zhongguo xianzheng licheng: shilino huicui YT BIZEBERE © £RI#FZE (The historical process of
constitutional government in modern China: A collection of sources) (Beijing: Zhongguo Zhengfa
Daxue chubanshe, 2004); Qingmo Minchu xianzheng shiliao jikan 7R ER#)ZE S EEET, ed. Beitushe
yingyinshi Jb[E 52 E1 2, 11 vols. (Beijing: Beijing Tushuguan chubanshe, 2006), vols. 1-3. See also
Miao Ch'tian-chi 845, ed., Zhongguo zhixianshi ziliao huibian: Xianfa pian PEIHIFE L E RS + Fk
& (Collection of material on the history of Chinese constitution-making: Part on constitutions)
(Taipei County: Guoshiguan, Minguo 78 [1989]), 1-35, which contains but a few official documents.
Of the collections compiled in late Qing time, see Zhu Shoupeng &1, Guangxu chao Donghua lu ¢
4EEHPREESE (Continued records of Donghua for the court of Guangxu), ed. Zhang Jinglu 5EE#E. 5
vols. (Beijing: Zhonghua shuju, 1984), Daging lichao shilu: Daging Dezong Jing Huangdi shilu K& FEEH
Bk - KEESEENEHE (Records of the successive courts of the Qing Dynasty: records of the Jing
Emperor Dezong of the Qing Dynasty), and Daging lichao shilu, fulu: Daging Xuantong zhengji shilu X
EREEER > 8k 0 KEERBL EH: (Records of the successive courts of the Qing dynasty,
appendix: Political records of the Xuantong Emperor of the Qing).
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are very valuable in reconstructing the activities of the constitutional commission
in Berlin.

Such material, however, must be handled with care and interpreted against
the political background in which it originated, as it might suffer from the political
biases and other defects. The memoirs in particular may be tainted by ideological
cross-contaminations due to having been written down decades after the fact.
Zhou Zechun, e.g., as shall be shown, was keen to downplay his own role in
serving the Qing government. A careful plausibility check will be made when such
sources are used.

Further official materials have been collected in several archives across
Eurasia. In China, these are the First Historical Archives of China, which keeps the
records of the late Qing Constitutional Office (Xianzheng bianchaguan FEE 4R EE),
the Library of the Imperial Palace in Taipei, which, inter alia, keeps documents on
the constitutional mission of 1905/06, and the Archives of the Institute of Modern
History at the Academia Sinica in Taipei, which holds the files of the Qing Foreign
Ministry.

The holdings of the First Historical Archives are of importance when
assessing the drafting of a constitutional text for China. The diplomatic archives,
too, are of interest to this study, as Qing diplomacy was crucial in making
constitution a political goal.!® In addition to the Qing diplomatic archives, the
study includes material from the German, French, British and Japanese foreign
ministry archives, as well as the official digest of documents published yearly by
the government of the USA. The study could not include documents from all
countries with which China had diplomatic relations, but the selection comprises
documents from both monarchies and republics, and of the main countries which

were taken as main (positive) models in China.

183 See Kawashima, “Kosho shinsei ka no shusshi taishin to rikken undo.”
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These foreign archival sources—reports written by foreign diplomats
stationed in China, their communication with their capitals, with each other as well
as with Chinese notables—document official reactions to the Chinese
“constitutional preparation.” Their assessments of Chinese events and of each
other are not always accurate and often contradictory, and much colouring caused
by the respective national interests has to be removed when reading them. But they
are interesting due to the political implications they carried. They show how the
constitutional preparation mattered on a political and diplomatic level, and they
help clarifying to what extent the foreign governments demanded constitutional
reforms, hoped for them, or participated in them. Moreover, diplomats routinely
referred to press articles, both in Chinese and in foreign-language papers, in their
reports and circulated them to their headquarters and to other diplomatic missions.
Diplomatic archives, thus, also provide a useful indication into what press articles
were read and how they were understood. When newspaper articles have been
found in diplomatic archives, this will be accordingly indicated in the footnotes.

Next to official sources, the intellectual side of the constitutional movement
is represented by printed books, magazines and newspapers from China as well
as abroad. As the wealth of such literature is immense, a selection has been made
which takes the political and intellectual relevance of the medium into account, as
well as the breadth of the political spectrum. The selection also considers the
dialogic structure of the global debate, with its frequent cross-citations,
republications and translations.

In our time, many researchers rely on digitised databases to look for their
sources, especially of periodical literature. Although this study also makes use of
such tools, they do have their own limitations and biases. Therefore, it places an
emphasis on such printed books underutilised in current historiography, not all of
which are digitised and which are of comparatively difficult access. The
overreliance of parts of the literature on databases will become evident when

analysing Chinese translations of the constitution of the USA as well as of English
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constitutional texts: Several translations which have not appeared in periodicals
and are not readily available in databases have been ignored by scholarship,
although they can be shown to have been read and discussed at the time.

For the first part of the study, which examines the concept before it was a
political slogan, much data is collected from monographs and magazines
describing the political systems of foreign countries, many of them published by
foreign missionaries active in China. These include the works of Elijah Coleman
Bridgman (Bi Zhiwen %53, 1801-1861), José Martinho Marques (Ma Jishi 575
-, 1810-1867), Young John Allen (Lin Yuezhi #k%&%(, 1837-1907), and of Timothy
Richard (Li Timotai Z2$g/£ K, 1845-1919). Allen’s magazine Wanguo gongbao 5[]
N ¥ was widely read by Chinese reformists. But even in this early phase, foreign
missionaries were not the only ones to write about constitutions—they stood in
dialogue with Chinese authors, like Wei Yuan %5 (1794-1854) and Liang Tingnan
Z29EM (1796-1861), whose works are used, too.

Monographs from the early 20t century include collections translations of
foreign constitutions, such as, for example, the compilations by Zhou Kui &7z
(1878-?) and Qi Yuhe 25pR Al and Gu Xiangjiu & #J1/1.. They also include textbooks
of constitutional law published by Chinese students in Japan, such as by Wang
Hongnian FJ54- (1860-1911) and Bao Tingliang. Finally, two constitutional drafts
for the Qing Empire, by Kitaoni Sabur6 1f % =Ff (?-1912) and Zhang Bolie 58{H3!
(1872-1934), were published in book form. The latter also contained a Chinese
translation of a Japanese collection of essays on China’s constitution, showing the
internationality of constitutional debate.

Some of the “hitherto disregarded sources” mentioned above are actually
well-known in other fields, but not necessarily in constitutional studies. This is the
case of writers who also commented on China’s constitution, such as, for example,

Lu Xun, who began his literary career at the time of the Chinese constitutional
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movement, and Leo Tolstoy, whose “letter to a Chinese gentleman” in particular
was read and commented upon across Eurasia.

As to Chinese-language periodicals, next to the Wanguo gongbao, the study
makes frequent use of the Shenbao H; and Eastern Miscellany (Dongfang zazhi 5
Ji#EEE), both widely read at the time and still widely in contemporary research.
The Dongfang zazhi, created after the model of the Japanese Sun (Taiyo &%) from
its beginning, was staunchly pro-constitutional, and has the advantage of carrying
many articles republished from other media. The political affiliation of the Shenbao
was more complicated and changed over time. The paper supported the Qing
government and was known to have a rather conservative stance until at least the
mid-1900s, when it began supporting the adoption of a constitution,'® although
the conservative fame persisted.'s> Further periodicals used for this study from the
camp favouring constitutional monarchy include Liang Qichao’s magazines
published in Japan, the Chinese Progress (Shiwu bao F¥5%k) and the China Discussion
(Qingyi bao J5:# %), as well as the Magazine for Politics and Arts and the Shanghai-
based Journal of Politics and Art (Zhengyi tongbao BEE ).

Although in the context of reforming the Qing Empire, “constitution” was
most often conceived of as “constitutional monarchy,” constitutional debates were

by no means limited to constitutional monarchies. To give a balanced view of how

184 This is why Guo Wu, Zheng Guanying: Merchant Reformer of Late Qing China and his Influence on
Economics, Politics, and Society (Amherst, New York: Cambria Press, 2010), 247, writes that the Shenbao
was an “early reformist mouthpiece” (see his full analysis in 110-119). For closer assessments of the
Shenbao see Barbara Mittler, A Newspaper for China? Power, Identity, and Change in Shanghai’s News
Media, 1872-1912 (Cambridge [Massachusetts], London: Harvard University Press, 2004), and
Natascha Gentz, “Useful Knowledge and Appropriate Communication: The Field Journalistic
Production in Late Nineteenth-Century China,” in Joining the Global Public: Word, Image, and City in
Early Chinese Newspapers, 1870-1910, ed. Rudolf G. Wagner (Albany: State University of New York
Press, 2007).

18 For example, in 1909, the German Consul to Shanghai wrote that the paper was “of little
importance” and “wholly backward in its political views.” Deutsche Gesandtschaft in China:
Politische Angelegenheiten, file no. Peking II 29, Political Archive of the Federal Foreign Office of
Germany, 76. The judgment was highly biased by his own political stances, and the verdict of “little
importance” can hardly be upheld in light of the research carried by Mittler, A Newspaper for China,
and Gentz, “Useful Knowledge and Appropriate Communication,” in Joining the Global Public, ed.
Wagner.
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the term was established in China, it is also necessary to occasionally show
opinions voiced in other parts of the political spectrum, by those who opposed a
constitutional monarchy, but not necessarily the concept of constitution itself. The
Minbao [R¥f was the main revolutionary opponent to Liang Qichao’s reformist
magazines, while the Tianyi X 2% was one of the most important anarchist
magazines, which not only opposed constitutional monarchy, but constitutions as
such.

Next to such general-purpose magazines, the study utilises some of the
many specialised magazines focussed on constitutional and legal themes, some of
which were published abroad. e.g. the magazine edited by Chinese students in
Germany, the Introduction to News on Law and Politics from Europe and America
(Oumei fazheng jiewen B AE/ 1), the Tokyo-based Magazine of Law and Politics
(Fazheng zazhi 7EPUH#EES), the Learned Magazine on Politics and Law (Zhengfa xuebao
B A B 9 ), and the Miscellaneous Knowledge about Constitutional Government
(Xianzheng zashi FEUHER).

The Chinese constitutional movement by far transcended Chinese-
language sources, and sometimes it is difficult to tell what is “Chinese” and what
is “foreign.” Qing subjects expressed their opinions abroad in foreign languages,
publishing books and editing foreign-language magazines; overseas Chinese
participated in debates both in China and abroad, and Chinese intellectuals and
officials read media in languages other than Chinese. This transnational nature of
the constitutional movement is reflected in the sources used for this study.

Genealogical inquiry about articles published in the Chinese press leads to
sources as varied as the Boston Daily Globe, the American Review of Reviews, le Matin
and the Rassegna Nazionale, among others. For the Sino-Japanese aspects of the
study, not only general press outlets—the Asahi shimbun ¥ H &, the Yomiuri
shimbun 385 ¥ H, and the Kokumin shimbun ¥ ¥ —but also the more

specialised Revue Diplomatique (Gaiko jiho #NAZHF#;) and the Chuo Law Review
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(Hogaku shimpo ;£22:313;) will be used. The North China Herald will be most often
used as a representative of the foreign-language press produced on Chinese soil.

Non-Chinese language sources will also be used to delineate international
dialogues on China’s constitution. For example, the Chinese community in Burma
was active debating China’s political reforms in both English and Chinese. The
relevant chapter of this study will, accordingly, use Taw Sein Ko’s f1fkz% (1864—
1930) articles published in the London-based Imperial and Asiatic Quarterly Review,
which was an important platform for English-language debates on China at the
end of the 19% century.

Occasionally, in the parts of the thesis dealing with how the Qing Empire’s
constitutional moves were received abroad, newspapers from afar are used to
show the breadth of reporting at the time, such as when Brazilian newspapers
exemplify that the Chinese constitution was an event of literally global importance,
or when the reproduction of Ye Daqian’s ###Fij Boston Daily Globe article in two
provincial papers is mentioned. Such uses will be marked as such.

The most problematic use of newspapers, either in Chinese or in foreign
languages, in this study is when they are used as secondary sources to reference
political events, or even as tertiary sources, i.e., when newspapers refer to other
newspapers. Newspapers however, are not always reliable, especially when they
are far removed from the original source, and often spread news in the manner of
“Chinese whispers.” In general, events will be sourced with material as close as
possible to the origin, but given that official documentation can be scarce on certain
questions, this is not always feasible. Therefore, when newspapers are used in such
a manner, the study will justify their use, double-checking them and conducting,
again, a plausibility check. Such plausibility checks do not always yield positive
results, as will be seen, for example, in the case of the Yomiuri shimbun’s speculation
on why the Chinese constitutional commissioner was recalled to Peking.

A final caution on the sources is in order. Although the constitution, at the

turn of the 20 century, became the most hotly-debated political topic, the object
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of this study was still mostly an elite debate. Chinese sources do sometimes
generously claim that they were speaking for the masses,'*® and an important
element of constitutionalism was forming a closer bond between the populace and
the government. However, in a country where the official goal of the government
was attaining a literacy rate of 5% by the time of the adoption of the constitution,
it is safe to assume that a large part of the population was concerned with much

more mundane problems than that of the Empire’s constitution.!s”

***

In order to best depict early Chinese constitutional thought as it developed
within a global context, a chronological structure has proven to be the most
appropriate, taking, however, some occasional liberties for the sake of discussing
together what belongs together. Departing from this principle, the study is divided
into five chapters. They span approximately seven decades of history, from 1838,
when the modern concept was first mentioned in a Sinitic text, up to the last years

of the Qing Empire (1908-1911), when the first full drafts of constitutional charters

18 For example, the third petition for the speedy inauguration of a parliament, in 1910, intended to
collect a million signatures in every province from people from all walks of life. “Zhongguo dashi ji”
FE A ZEC (Record of big events in China), Dongfang zazhi 555t 7, no. 6 (1910), 86. The real
number collected, however, was lower, numbering a little over a million in total. See Gao Fang /=i,
Qingmo lixianshi, 555.

187 At the time, some observers did note that the Chinese constitutional movement was a rather elitist
enterprise, although their observations, in turn, were likely tainted by their own preconceptions. See,
e.g., the remarks of J. O. P. Bland, Recent Events and Present Policies in China, reprint (Westport
[Connecticut]: Hyperion Press, 1973), 113: “For the masses of the people, the granting of a
Constitution meant little or nothing. They welcomed the news of its coming with the detached
enthusiasm which they would have accorded to a comet, or any other splendidly intelligible
phenomenon.” See also Valentine Chirol, “The Chinese Revolution,” The Quarterly Review 216, no.
431 (1912), 542, remembering Ito Hirobumi’s assessment that the Chinese masses were “thrifty and
industrious”, but always treated as “stupid people” and thus utmostly indifferent to political
problems. Although such assessments cannot necessarily be taken at face value, the explanation
sometimes found in secondary literature that the end of the Qing Empire was caused by the upper
echelons of society ignoring the “power of the people” must be seen with caution. For such an
explanation see, e.g., Bian Xiuquan &%, Jindai Zhongguo xianfa wenben de lishi jiedu ¥ P EIEE
AR FE S fi#HE (Historical interpretation of modern China’s constitutional documents) (Beijing:
Zhishi chanquan chubanshe, 2006), 15.
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for China were drafted. The resemblance to the dramatic structure of a classical
five-act play is mere coincidence.

The first chapter is devoted to the hitherto severely understudied
embryonic phase of the concept in China, which reached from 1838 to the 1890s. It
narrates in detail how the concept developed in the 19 century, situating this
narration of East Asia within global constitutional history. The chapter produces
an extensive list of terms which are used as equivalents for “constitution” in East
Asian languages, and discusses their use throughout the 19t century. It also sets
out to discover hitherto unknown translations of the United States Constitution,
which cast fresh light on early Chinese knowledge about foreign constitutional
texts. Finally, the chapter illuminates the circulation of constitutional knowledge
in East Asia, which likely contributed to the near-forgotten first Japanese
constitution of 1868.

The second chapter is devoted to a transitional phase: the years of 1898 to
1904, when the concept was already used as part of political debates about China.
It describes the 100 Days’ Reforms of 1898 under the aspect of what role the
concept of a constitution played in it, in particular highlighting the importance of
the period as an early point of reference for China’s political reforms. The chapter
further describes various debates on the theme of a constitution for China which
took place in the following years, showing how the concept established itself as a
crucial element of political thought. More than focusing solely on Kang Youwei %
H B (1858-1927) and Liang Qichao 22 E{#H (1873-1929), it also shows the
contributions of several other figures of the time. In particular, the chapter
highlights the international dimensions of the debate, including the contributions
of authors of Chinese descent to both English- and Chinese language debates.
Again, regional connections shall be highlighted, describing the 1899 autocratic
constitution of Korea, and its connections to China.

The third chapter describes the crucial years of 1904 to 1906, when the

adoption of a constitution became the central theme of Chinese political discourse
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and came to be acknowledged as a goal by the Chinese government. The Russo-
Japanese War of 1904/05 marked the beginning of a global Eurasian wave of
constitutionalism, on which this chapter focuses. It describes the complex
interactions that took place between Russia, Persia, and China in constitutional
thought. It not only narrates the role that Russia and Persia played in Chinese
constitutional debate, but also describes direct interactions between Russian and
Chinese intellectuals and officials. The chapter gives a new assessment of the five
commissioners’ visit to Russia, which has been hitherto neglected in literature, and
gives a new, constitutional, interpretation of Leo Tolstoy’s correspondences with
his Chinese counterparts.

The fourth chapter examines how the concept was treated in China in the
years after the declaration of intent (1906-1909), when the concept was already an
official policy of the Chinese government, but subject to hot debates about what
exactly it meant for China. The chapter takes this occasion to illuminate what role
the Chinese constitution played in international politics. In this vein, the second
round of constitutional commissions crucial for Chinese constitution-making and
the Hague Peace Conference of 1907 are described in detail. Expanding on
previous literature, which tends to limit itself to the “receiving” Chinese side, the
chapter also reconstructs foreign reactions to the Chinese constitution.

The last chapter, finally, is dedicated to the result of the late Qing
constitutional movement: the constitutional texts which were produced in the last
years of the Empire. It begins with the Outline of a Constitution by Imperial Decree,
which, again was promulgated in an international environment of
constitutionalisation. The chapter gives an overview over the various translations
of foreign constitutions into Chinese in the first decade of the 20* century, an
activity which has been hitherto largely disregarded. Of the various constitutional
drafts, the chapter shall pay special attention to the one prepared by Kitaoni
Saburo, which is an excellent example of the international cooperation

surrounding the Qing constitutional movement. The cut-off point for this study is
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not the Xinhai revolution as such, but these drafts of a constitution for the Qing
Empire, which are the first full-fledged expressions of the process by which

constitutions became a central element of the Chinese state.
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CHAPTER ONE.

Constitutions in the World and in China in the 19t Century

Constitutio est in lege, more, iudicato, pacto.

Quintilian (ca. AD 95)188

1. Prelude: “China’s” Lost Constitution

On October 14, 1900, the Indiana Tribiine, a German-language newspaper based in
Indianapolis (USA), published a humorous story about the alleged Emperor of
“China,” who was about to fill out the Prime Minister’s post according to the con-

stitution of the land. The satirical story went as such:

Approximately 5,000 years ago, the young energetic Emperor Yuang-
Tsching reined in the Middle Kingdom. He was a ruler of great valour and
intrepid self-assurance. The Chinese people held him in high regard, as it
was, for that matter, its damn duty and obligation. Yuang-Tsching governed
strictly according to the constitution inherited from his grandfather —at that
time, the Chinese still had a constitution. Later, it was lost. Maybe one finds
it again. The constitution stipulated the appointment of a Supreme Manda-
rin, who should be responsible to the people for all governmental actions.

Yuang-Tsching quoth:

“l1 will be true to the Constitution and appoint a Supreme Mandarin,

although I can do it alone quite well.”

188 “Convention is to be found in laws, customs, legal precedents and agreements.” The translation is
adapted from Quintilian and Harold Edgeworth Butler, The Institutio Oratoria of Quintilian with an
English Translation, 4 vols. (London: William Heinemann Ltd., 1959), vol. 3, 108-109.
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But as he thought whom to choose, no one wanted to really please him. Most
also thought that if they accepted the high honour, they should also be al-
lowed to interfere a bit with business. For the ministers” responsibility, 5000
years ago in China, was a unique matter. One vote of no-confidence by the
parliament cost one one’s ears, the second one one’s head. But Yuang-

Tsching spake:

“If someone interferes with my government, then I don’t take joy in the
whole Constitution anymore! One million for a Supreme Mandarin who al-

ways says “Yes”!

But to the people in China their head was dearer than the million. “Two mil-

lion and the blue Order of the Dragon!” offered Yuan-Tsching.

Then, one day, a man came to the Imperial palace with a large box and spoke

to the Emperor:

“August Yuan-Tsching, a worm asks for permission to be allowed to writhe
before you. Allow me, who I am a sordid monster, to pose a question: Does

the Constitution require that the Supreme Mandarin be alive?”

“Not that I'd know of!”

17

“In that case, I have a Supreme Mandarin as you need. Lo and behold

And he took from the box a wax figure in beautiful garb, which was enabled
by an ingenious mechanism to nod with its head. Besides, it could do noth-

ing but smile politely.
One can cut the ears off and the head too: Spare heads are enclosed!” Said

the alien man. “For, august Yuang-Tsching, without head he cannot nod.”

Yuang-Tsching was delighted and appointed the wax-man to Supreme Man-
darin. The alien received the two million and also 20 taels extra for freight

and packaging. Yuang-Tsching was amused and reigned indefatigably to



the best of his people, and the new Supreme Mandarin nodded “Yes!” to
everything. The requirements of the Constitution were met. The people were
satisfied, back then, 5000 years ago in China. The new Supreme Mandarin
even became very popular; in all houses stood miniature images of his.
Thence come the nice little Chinese porcelain uncles who nod their heads.
The mechanical Chancellor of Emperor Yuang-Tsching is known in history
by the name Ho-Eng-Long. This is obviously Old Chinese and means in Ger-

man more or less: It works this way too!'®

189 Indiana Tribiine, "Der Ausweg: Eine ‘chinesische’ Historie,” October 14, 1900. , Vor so was wie
fiinftausend Jahren regierte im Reiche der Mitte der junge und thatkraftige Kaiser Yuang-Tsching,
ein Fiirst von grofSer Tapferkeit und kithnem Selbstgefiihl. Das Volk der Chinesen schitzte ihn sehr
hoch, wie es tibrigens seine verdammte Pflicht und Schuldigkeit war. Yuang-Tsching regierte streng
nach der von seinem GrofSvater ererbten Verfassung — damals hatten die Chinesen noch eine. Spéter
ging sie verloren. Vielleicht findet man sie wieder. Die Verfassung verlangte die Einsetzung eines
Ober-Mandarinen, der fiir alle Regierungs-Handlungen dem Volke verantwortlich sein sollte.
Yuang-Tsching sprach:

,Ich will der Verfassung treu sein und einen Obermandarinen ernennen, obwohl ich die Sache recht
gut allein machen kann.”

Als er aber nachdachte, wen er wahlen sollte, da wollte ihm keiner so recht taugen. Die Meisten
meinten auch, wenn sie die hohe Wiirde anndhmen, miifiten sie auch ein wenig mit dreinreden diir-
fen. Denn die Ministerverantwortung vor 5000 Jahren in China war eine eigene Sache. Ein Mifitrau-
ensvotum des Parlaments kostete die Ohren, das zweite den Kopf. Yuang-Tsching aber sagte:
,Wenn mir Jemand beim Regieren dreinredet, dann freut mich die ganze Verfassung nicht mehr!
Eine Million fiir einen Obermandarinen, der immer ,Ja" sagt!"

Aber den Leuten in China war ihr Kopf lieber, als die Million. ,Zwei Millionen und den blauen Dra-
chenorden!" bot Yuang-Tsching.

Da kam eines Tages in den Kaiser-Palast ein Mann mit einer grofien Kiste und sprach zum Kaiser:
,Erhabener Yuang-Tsching, ein Wurm bittet um die Erlaubnifi, sich vor Dir kriimmen zu diirfen.
Gestatte mir schabigem Scheusal eine Frage: Verlangt die Verfassung, dafl unser Obermandarin le-
bendig sei?”

,,Nicht, daf3 ich wiufdte!"

,Dann hab' ich einen Obermandarinen, wie Du ihn brauchst. Sieh her!"

Und er packte aus der Kiste eine Wachsfigur in schénen Gewéndern, die ein sinnreicher Mechanis-
mus befahigte, mit dem Kopfe zu nicken. Sonst konnte sie nichts als artig lacheln.

,Die Ohren kann man abschneiden und den Kopf auch: es sind Reservekdpfe dabei!" sagte der
fremde Mann. , Denn, erhabener Yuang-Tsching, ohne Kopf kann er nicht nicken."

Yuang-Tsching war entziickt und machte den Wachsmann zum Obermandarinen. Der Fremde be-
kam die zwei Millionen und noch 20 Taels extra fiir Fracht und Emballage. Yuang-Tsching war ver-
gniigt und regierte unermiidlich zum Besten seines Volkes, und der neue Obermandarin nickte zu
Allem ,Ja!” Der Verfassung war geniigt. Das Volk war zufrieden, damals vor 5000 Jahren in China.
Der neue Obermandarin ward sogar sehr beliebt; in allen Hausern hatte man verkleinerte Abbilder
von ihm. Daher stammen die netten kleinen chinesischen Porzellanonkels, die mit dem Kopfe nicken
und lacheln. Der mechanische Kanzler des Kaisers Yuang-Tsching fiihrt in der Geschichte den Na-
men Ho-Eng-Long. Das ist natiirlich Altchinesisch und heifst auf Deutsch ungefahr: Es geht auch so!"
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What does this story tell us? It was—of course, one is tempted to say —not about
China nor about the Chinese constitution. 56 years after Heine’s poem and 29 years
since the creation of a unified German nation-state in 1871, a fictitious “China” was
still used in the same way to satirically comment on the anti-constitutionalism or
“sham constitutionalism” of German monarchs. This time, the “Chinese” Ho-Eng-
Long was a parody of the German Chancellor Fiirst Chlodwig von Hohenlohe-
Schillingsfiirst (1819-1901), who was chancellor of Germany from 1894 to 1900, at
a time when the Emperor, Wilhelm II, had ambitions to fill out the chancellor’s
office by himself. Fiirst von Hohenlohe-Schillingsfiirst is commonly held to have
been a powerless figurehead, and he resigned just three days after the article was
published, on October 17, 1900.°

By that time, although they could not necessarily be taken for granted, writ-
ten constitutions had been enacted in the German Empire and all of its constituent
states. But on a global scale, constitutions were not yet a matter of course. In the
period between Heine’s 1844 poem and the Indiana Tribune’s 1900 story, the pro-
cess of constitutionalisation of the world had been going on unabatedly, but was
yet far from finished. Only a few years before Heine’s poem, in 1838, the modern
concept of a constitution had been mentioned in a Chinese-language text for the
first time. By the end of the 19t century, the concept had gained considerable cur-
rency. What happened in this interim? How did China relate to the constitutional-
isation of the world?

Literature on this early history of the concept in China has been rather su-
perficial, for it was only in the last decade of the century that the first Chinese
intellectuals began to advocate one for their country. Yet, using hitherto unknown
or ignored sources, this chapter argues that the period before the constitutional
movement was rather significant in the history of the concept, as it laid the ground-

work on which the constitutional movement could unfold. It shows that, despite

190 See Willoweit, Deutsche Verfassungsgeschichte, § 36 I (347-349); Werner Frotscher and Bodo Pieroth,
Verfassungsgeschichte, 5t ed. (Munich: Beck, 2005), § 15 II (239-241).
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considerable difficulties in translation, China was integrated into global circula-

tions of knowledge about constitutions from earlier on than hitherto thought.

2. The Globalisation of Constitutions in the 19 Century

a) “The West” and Russia

There have always been polities which fulfilled some of requirements of a “limited,”
“constitutional” government, and there have also been documents having consti-
tutional value for a long time.!"! Yet, the notion of there being a separate “consti-
tutional” layer of normative law that organises the state is relatively recent. Con-
stitutional documents became needed to fix a rearranged division of powers, when
the sovereigns' erstwhile absolute powers were challenged and gradually limited.
Often, the origins of modern constitutionalism are traced to stem the British
Magna Carta of 1215, which limited the kingly powers and granted a series of fun-
damental rights. Similarly, the Catalan Constitutions, often overlooked outside of
Catalonia, were instituted by the Catalan King together with the Courts of Barce-
lona beginning from 1283 until the 18 century. In the first constitution of 1283, the
King expressly submitted himself to the laws. Typically, in such constitutional
frameworks, the king would be limited to act as executive power, while the legis-

lation would be dealt with by parliaments.'*?

191 Sets of written norms which touched upon matters constitutional have always existed across cul-
tures, even if they did not fully match modern definitions of constitution. For Imperial China, Chi-
nese and foreigners alike have attributed constitutional functions to a large number of documents,
ranging from the Spring and Autumn Annals (Chunqgiu %X) to the Kangxi and Yongzheng Emperors’
Sacred Edict with Amplified Instructions (Shengyu gquangxun B25fEH). Liu Ruji 27454 arguing in 1906
that the Spring and Autumn Annals were the essence of a constitution: Gugong Bowuyuan Ming-Qing
dang’anbu, Qingmo choubei lixian dang’an shiliao, vol. 1, 108. For Soejima Taneomi El|EfHE (1828—
1905) fearing in 1898 that China could return to the constitution of the Sacred Edict with Amplified
Instructions see Asahi Shimbun ¥ H ¥, “Kenpd” 7% (Constitution), October 23, 1898.

192 This division of power was later most famously typified in Montesquieu’s theory. See Montes-
quieu, L'esprit des lois: suivi de la défense de I'esprit des lois (Paris: Lavigne, 1844), book 11, chapter 6,
106-114, on the “constitution of England.” Montesquieu, however, was not the first to formulate such
thoughts.
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But it was much later that constitutional charters began their global career as
legal documents superior to all others. Enlightenment thinking and the weakening
of religious legitimation called for clear foundations of rulership, and most im-
portantly, constitutions as fundamental legal and political manifestos of nation-
hood. This happened namely in the latter part of the 18" century, when constitu-
tions received a tremendous impulse with the promulgation of constitutional char-
ters in the United States and in France. The function of a constitutional charter as
a founding document of modern nationhood becomes clear through the example
of the United States. Rather than a merely internal constitutional document, the
United States Constitution was originally an international treaty binding the 13
founding States, which, by force of this treaty, created a union among themselves.
The political system of the United States of America as described in this constitu-
tion is less of a break with European political traditions than often thought. Its
presidential republic is, substantially, a constitutional monarchy (in the Greek
sense of “rule by a single ruler”) with a strict separation of powers in the Montes-
quieuan sense, the main difference being that the hereditary monarch has been
replaced by a temporarily elected one.' But next to its basic legal function, the
constitutional charter was needed to consolidate the newly-founded polity at the

new “great seat of Empire,” and turned into a main element of a “civil religion.”1%

193 At that time, the German Emperor was still elected, and elective kingship was perhaps not such
an outrageous idea as it seems. In the categorisation of president John Adams and the federalists,
both king-governed England and the president-governed United States were “monarchical repub-
lics,” whereby “monarchy” referred to the single head of the executive and republic referred to pop-
ular representation as provided for by the constitutions of both Britain and the United States. Apud
Henry Jones Ford, The Rise and Growth of American Politics: A Sketch of Constitutional Development (New
York: The Macmillan Company, 1898), 61. Superficially, the wish for dissociation from British royalty
prevailed. But beneath the surface it was no far cry, after all, when the journalist Michael Novak
(1933-2017) observed in 1974: “Every four years, Americans elect a king —but not only a king, also a
high priest and prophet.” Michael Novak, Choosing our King: Powerful Symbols in Presidential Politics
(New York: Macmillan Publishing, 1974), 3. It is to be noted that in other countries like United King-
dom, Germany and Japan, in diverse historical processes, the king lost even his executive functions
to a parliament-controlled cabinet and was confined to a merely representative role, creating parlia-
mentary systems of government.

194 In 1755, when he was 20 years old, John Adams (1735-1826), the future president of the United
States, foresaw that the “great seat of [British] Empire” would be transferred into America. Similarly,
much of the British political system of the time was also transplanted to the United States. See John
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Gradually, in the 19t century, constitutional charters became one of the de-
fining elements of politics, and constitutionalism gradually became an object of
debates around the globe. Substantially, constitutionalism was by no means con-
fined to the democratic meaning mentioned above. It could serve a host of other
functions'”, including legitimation of state power, nationalism, imperialism, mili-
tarism as well as, conversely, defense against imperialism. Geographically, the de-
bates were not limited to the states of Western Europe and North America, seen as
the original domains of constitutionalism, but did also emerge in places tradition-
ally associated with autocracy.'®

As constitutions often resulted from a struggle for power at the top of a pol-
ity, and more often than not were reactionary instead of revolutionary documents,
constitutionalism was frequently accused of being a “sham,” allegations which of-
ten have to be relativized, as they spring from the power struggle itself and fail to
situate the constitutions in the context of their historical process.’”

In continental Europe, a large number of new constitutions was introduced
in the wake of the 1815 Congress of Vienna, which reorganised the political land-

scape of Europe after the Napoleonic wars. Art. 13 of the 1815 Constitution of the

Adams, Papers of John Adams: Volume 1: September 1755—October 1773, eds. Robert J. Taylor, Mary-Jo
Kline, and Gregg L. Lint (Cambridge [Massachusetts]: The Belknap Press of Harvard University
Press), 5. On the aspect of “civil religion” see Haberle, Der kooperative Verfassungsstaat, 629-631.
19 See Grotke and Prutsch, Constitutionalism, Legitimacy, and Power, passim.

1% Such as the territorially vast Eurasian empires of China, Russia, Turkey and Persia. However, the
association of these countries with “absolutism” is not as easy as is sometimes assumed. Thus, writ-
ing about China and the Ottoman Empire, Islamoglu argues that the notion of oriental despotism
was “instrumental in legitimating European domination of the East,” and that Asia was thought of
in the West “as being frozen in an imagined straightjacket of Oriental Despotism.” Huri Islamoglu,
“Modernities Compared: State Transformations and Constitutions of Property in the Qing and Otto-
man Empires,” Journal of Early Modern History 5, no. 4 (2001), 353. Such perceptions of Asia certainly
existed. However, alongside them, there was, at least in the case of China, a great number of much
more nuanced views, quite a few even attributing certain “republican” or “democratic” elements to
the Imperial Chinese polity. On foreign perspectives on the political system of Imperial China see
Egas Moniz Bandeira, “Political Reforms in a Global Context: Some Foreign Perspectives on Consti-
tutional Thought in Late Imperial China,” Contemporary Chinese Political Economy and Strategic Rela-
tions 3, no. 1 (2017), 140-185.

197 See Dietmar Willoweit, Deutsche Verfassungsgeschichte: Vom Frankenreich bis zur Wiedervereinigung
Deutschlands, 5t ed. (Munich: C.H. Beck, 2005), 277 on the German constitutions of the Vormirz era
(ca. 1830-1848).
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German Confederation stipulated that every German state had to have a constitu-
tion. The adoption of constitutions in many of the German states was a way of self-
assertion and political stabilisation, particularly for the smaller ones,'*® while Prus-
sia as the largest state defied Art. 13 and waited for decades more until passing a
first constitution in 1848/1850.

Germany’s Eastern neighbor, Poland, had briefly adopted a constitution in
1791. In 1815, the Czar of Russia, Alexander I. (1777-1825), became King of Poland
in personal union, and granted a constitution to that country in the same year. In
Russia, too, constitutional ideas came in vogue very soon after the French Revolu-
tion, in spite of the very different historical and social background.'® But although
Czar Alexander I initially favoured constitutionalism, he was reluctant to grant a
constitution to Russia as he had done in Poland.2®

At the opening of the Polish Sejm on March 15, 1818, Czar Alexander an-
nounced that he would also grant a constitution to the Russian Empire in the fu-
ture, but stressed that this was not possible at the moment, because he deemed

Russia not to be mature enough yet:

In this way, you have given Me the means have to show to My Fatherland

that which I have prepared for it already since long years, and of which it

1% For a collection of primary sources on the emerging constitutions of the various smaller German
states see Michael Hundt, ed., Quellen zur kleinstaatlichen Verfassungspolitik auf dem Wiener Kongress:
Die mindermichtigen deutschen Staaten und die Entstehung des Deutschen Bundes, 1813-1815 (Hamburg;:
Kréamer, 1996).

19 Geoffrey A. Hosking, The Russian Constitutional Experiment (Cambridge: Cambridge University
Press, 1973), 1-3.

20 On how the Czar was “captivated” by debates about a constitution and hence promoted legal
reforms see Tatiana Borisova, “Russian National Legal Tradition: Svod versus Ulozhenie in Nine-
teenth-century Russia,” Review of Central and East European Law 33 (2008), 302. Borisova further asserts
(330) that Alexander I. forced the French King Louis XVIII to accept the “Charter of Liberties” in 1814
and sponsored the first constitutional charters of Baden as well as of Wiirttemberg. This description
might be slightly exaggerated. The Czar did indeed recognise the French Charte constitutionnelle of
1814 and the constitutions promulgated in Southern Germany, but this was probably less an expres-
sion of abstract willingness for reform than in sprung from a wish for political stabilization. See Ul-
rike Eich, Russland und Europa: Studien zur russischen Deutschlandpolitik in der Zeit des Wiener Kongres-
ses (Cologne: Bohlau, 1986), 419. For a wider view of Russian policies towards Europe before and
after the Congress of Vienna see also Franziska Schedewie, Die Biihne Europas: Russische Diplomatie
und Deutschlandpolitik in Weimar, 1798-1819 (Heidelberg: Universitatsverlag Winter, 2015).
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will make use of as soon as the principles of such an important deed will

have reached the appropriate maturity.

Taxumb 06pazomMs BBl MHE ogaan cpeAcTBo siBuTh Moemy OTedecTsy TO,
gyto S yXe b gaBHUXD ABTH eMy MNOpiyroTOBAAIO, M YBMB OHO
BOCIIOAB3yeTCs, KOIga Hadala CTOAb BaXHaro AbJa AOCTUTHYTD

Hajaexauen 3pbaocTn.?!

That the Czar only granted a constitution to Poland, but not to Russia, emanated
from a strain of thought that was neither unique nor original to Russia, but was a
common feature of constitutionalist discourse: The notion that constitutions had
to develop organically from the political conditions and traditions of each coun-
try.22 It had emerged earlier in Western Europe and would come to play an im-
portant role in constitutional debates throughout the world, from the Ottoman

Empire to China. Already Montesquieu had written in his L’esprit des lois:

They [the Laws] should be so appropriate to the people for whom they are
made that it is a big happenstance if those of one nation can suit another.
They must relate themselves to the nature and the principle of the govern-
ment which is established, or which one wants to establish, be it that they
form it, as do the political laws, or be it that they maintain is, as do the civil

laws.

Elles doivent étre tellement propres au peuple pour lequel elles sont faites,
que c’est un grand hasard si celles d'une nation peuvent convenir a une
autre. Il faut qu’elles se rapportent a la nature et au principe du gouverne-

ment qui est établi, ou qu'on veut établir, soit qu’elles le forment, comme

21 Sievernaim  Pochta ili Novair Sanktpeterburgskaiz= Gazeta Crosepras Ilouma uiu  Hosas
30, 1818 (O.S.), [1].

22 On the Czar’s thought of maturity see Borisova, “Russian National Legal Tradition,” 330, and
Cynthia H. Whittaker, The Origins of Modern Russian Education: An Intellectual Biography of Count Sergei
Uwvarov, 1786-1855 (DeKalb: Northern Illinois University Press, 1984), 36-56.
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font les lois politiques ; soit qu’elles le maintiennent, comme font les lois

civiles.20

But while French civic nationalism was founded on the rational principles of
natural law, German romanticism developed the notion of a nation being an
organism, and of law arising organically out of the specific conditions of a nation.
In the famous German “codification debate” (Kodifikationsstreit) of 1814,
Heidelberg Professor Anton Friedrich Justus Thibaut (1772-1840) had demanded
the rapid introduction of a civil code for Germany. However, Berlin Professor
Friedrich Carl von Savigny (1779-1861) argued against the demand. He explained
that the legislator should not create new law, for law, like a country’s language,
emanated from the national spirit. It was in decadent cultures that legislators tried
to create laws against the national spirit; and he recommended that jurists first
thoroughly study the principles of the nation’s existing legal spirit before
attempting to create a codification.?** Specifically for the constitution, Hegel

expressed such organicist thoughts as the epitome of the “Volksgeist”2%:

To think of giving to a people a constitution a priori is a whim, even if its
contents be more or less reasonable —overlooking precisely that element
which renders a constitution something more than a product of thought.
Every nation, therefore, has the constitution which suits it and belongs to
it.

Einem Volke eine, wenn auch ihrem Inhalte nach mehr oder weniger

verniinftige Verfassung a priori geben zu wollen, - dieser Einfall {ibersdhe

203 Montesquieu, L esprit des lois, 7.

204 For and on Thibaut’s and Savigny’s texts see Hans Hattenhauer and Jacques Stern, Thibaut und
Savigny: Ihre programmatischen Schriften (Munich: F. Vahlen, 2002). On the “codification debate” from
a Japanese perspective see Takii Kazuhiro, The Meiji Constitution: The Japanese Experience of the West
and the Shaping of the Modern State, trans. David Noble (Tokyo: International House of Japan, 2007),
60-61.

205 Georg Wilhem Friedrich Hegel, Grundlinien der Philosophie des Rechts, 4" ed. (Hamburg: Felix
Meiner Verlag, 1955), ed. Johannes Hoffmeister, § 274 (p. 239).
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gerade das Moment, durch welches sie mehr als ein Gedankending ware.
Jedes Volk hat deswegen die Verfassung, die ihm angemessen ist und fiir

dasselbe gehort.20

In the same vein, decades later, Savigny’s successor Rudolf von Gneist (1816-1895)
told Ito Hirobumi {FEE#H S (1841-1909), who later would become the “Bismarck

of Japan,”?7 i.e., the first prime minister after the adoption of the Meiji Constitution:

A Constitution is not a legal document. It is a spirit, it is the capability of a

nation.
BEIZELTIE R W - EHTHL ~EHFEDETITH D - 28

As it turned out, neither Czar Alexander I nor his successors in the 19 century
ever saw Russia to have become “mature” enough for a constitution, nor did they
think that a constitutional system would conform to the Russian national spirit.
Not long after his speech, Alexander I distanced himself from constitutional ideas
due to internal and external unrest which he believed to be the result of too much
liberalisation. At the end of the century, one Russian minister vested the official

mistrust of constitutions in the following words:

We are distinctly of the opinion that the English system of liberty for the
masses is a stupid mistake. The masses are unfit in all countries, and espe-

cially in Russia, to judge what is best for themselves ; and it is for the small

206 Ibid., § 274 (239-240). The translation is adapted from: Georg Wilhem Friedrich Hegel, Philosophy
of Right (London: George Bell and Sons, 1896), trans. S. W. Dyde, § 274 (282).

27 New York Times, “Prince Ito Assassinated: Japanese Stateman Killed This (Tuesday) Afternoon by
a Korean at Harbin —The Bismarck of Japan —As Governor General of Korea Won the Hatred of the
Natives by Harsh Rule—He had been Recalled —Personal Friend of the Emperor Had Been Principal
Figure in Japan's Rise as a World Power,” October 26, 1909.

208 Apud Osatake Takeki %174, Nihon kenseishi H ZRZEEE (History of constitutional government
in Japan) (Tokyo: Nihon heironsha, 1930), 338. On It0’s and Gneist’'s encounter see also Takii, The
Meiji Constitution, 60-68.
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body of educated and trained men, who make a business of ruling, to de-

cide this matter for them.2»

Immediately after Alexander’s death, the Decembrist revolt of 1825 against his suc-
cessor, Czar Nicholas I, aimed at a thorough reform of the Russian Empire, includ-
ing the promulgation of a monarchical or even republican constitution.?!* The re-
volt was suppressed. But the calls for a constitution still necessitated a governmen-
tal reaction: Labelling the idea of a “constitution” as “foreign,” the authorities pro-
moted the establishment of a complete ‘legality’ embodied in legal codifications as
the original and traditional Russian path of development.?!! in the 1830s, Czar
Nicholas I promulgated two large codifications of Russian law: the Complete Col-
lection of the Laws of the Russian Empire (Polnoe sobranie Zakonov” Rossiiskol Imperii
Iloanoe cobpariie 3axonosv Poccitickoti Vimnepiu) and the Digest of the Laws of the Rus-
sian Empire (Svod” Zakonov™ Rossiiskoi Imperii Ceéodv 3axonosw Pocciiickoit Vimnepiu).
This remained the legal basis of the Russian polity until the first years of the 20

century.
b) The Ottoman and Persian Empires

As a part of a discourse on modernisation, debates on constitutionalism also
emerged in Turkey and then, via Turkey, in Persia. Beginning from Sultan Selim
II (r. 1789-1808), successive rulers of the Ottoman Empire had tried to introduce
reforms aimed at establishing legal-rational norms and centralising the empire.?'?
Sohrabi depicts these reforms in a fashion that could also be used to describe the

Chinese constitutional movement:

20 Edward H. Parker, “The Chinese Imbroglio and How to Get Out of It,” Imperial and Asiatic Quar-
terly Review, 3' ser. 10, nos. 19 & 20 (July—October, 1900), 273-274.

210 On the Northern and Southern constitutions see Anatole G. Mazour, The First Russian Revolution
1825: The Decembrist Movement, its Origins, Development and Significance (Stanford: Stanford University
Press, 1963), 86-116.

211 Borisova, “Russian National Legal Tradition,” 321

212 On the history of the Ottoman Empire “from reform to revolution” see Sohrabi, Revolution and
Constitutionalism in the Ottoman Empire and Iran, 34-71.
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Through selective borrowing from more successful rivals, the reformers

aimed to strengthen the state internally and improve its world standing.?!3

On December 23, 1876, the Ottoman Empire promulgated a Basic Law and thus
“joined the ranks of constitutional governments.”?* The new constitution came at
a time of massive internal problems and tense relations with the European Powers.
The Empire had decreed a default on its debt a year earlier, separatist uprisings
were rocking the Balkans, and there was an imminent threat of foreign interven-
tion. But on the other hand, the new constitution was more than just an insincere
document to avert foreign threats. Fruit of a substantial movement agitating in
favour of the constitution, it could also be seen as a culmination of the internal
reform efforts that had been going on for decades.?>

The reaction to the 1876 Ottoman Constitution in Europe was hostile, being
seen as a parody of a constitution, as a fraud unable to resolve the problems. ?!¢ In
Russia, the constitution was met with particularly harsh disapproval. The Russian
Czar himself was quoted as saying that the establishment of a constitutional par-

liamentary system for the whole of the Turkish Empire was an illusion that could

213 Ibid., 34.

214 Apud ibid., 42.

215 Robert Devereux, The First Ottoman Constitutional Period: A Study of the Midhat Constitution and
Parliament (Baltimore: The John Hopkins Press, 1963), 251.

216 On foreign reactions on the Turkish constitution see Neue Freie Presse, “Die Zukunft der Osmanen,”
January 3, 1877. However, although there was certainly a multitude of negative reactions to the Ot-
toman Constitution, the author suspects that the European public opinion towards it was not as
unanimously hostile as painted by Devereux, for already a very cursory reading of primary sources
of 1876 did reveal dissenting opinions and heated debates. A thorough reexamination of foreign re-
actions to the 1876 Ottoman constitution would be a desideratum for future research. Such dissenting
opinions notwithstanding, if Devereux’ analysis is at least largely correct, the foreign reaction to the
1876 Ottoman constitution had been much more one-sided than foreign reactions to the Qing Em-
pire’s constitutional efforts in the years from 1905-1911. Foreign stances on the Chinese “constitu-
tional preparation” were much more nuanced, which also reflected some differences in the historical
situations. The Qing constitutional plan was devised without any direct pressure from the outside,
China had gone a long way in economic and social terms since the calamity of the 1900/01 Boxer War,
and the Chinese plan did not include the immediate promulgation of a constitution, but a transitional
phase of several “preparatory” years. On the foreign reactions to China’s “constitutional preparation
see Moniz Bandeira, “Political Reforms in a Global Context.”

”
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never work in that country.?” With the adoption of a constitution in Turkey, Russia
would become the last European power without a constitution, a fact which could
arouse further pro-constitutionalist agitation there. Such a situation was unac-
ceptable to the Russian government and in itself could have constituted a casus belli,
explaining Russian official resistance to it.?'® And indeed, the dangers to Russia
were evidenced when placards appeared in Moscow demanding the Ottoman con-
stitution for Russia, leading to several arrests.?"”

The constitution also lacked the sympathy of the young Sultan, Abdiilha-
mid II (1842-1918; r. 1876-1909), and of the majority of those who held positions
of power within the government. In the wake of a disastrous war against Russia,
the Sultan prorogued the parliament sine die in February 1878, de facto revoking
the constitution and returning to the ancien régime. Fleeting as this first constitu-
tional period was, it served as a point of reference for further constitutionalist
thought in the Ottoman Empire, as well as for the Young Turk Revolution of
1908.220

Compared to the Ottoman Empire, Persia had a much lower level of insti-
tutional development. Still, the half-century before the Constitutional Revolution
of 1906 saw vigorous debate on constitutionalism: Sohrabi counts about 70 rele-
vant books and pamphlets published prior to the revolution.??! Just as their Turk-
ish counterparts, Persian thinkers associated constitutionalism with a strong, legal-
rational state. In a context of much less religious diversity than in Turkey, they
pursued the same strategy of legitimising constitutionalism by islamising it.??> This

brand of constitutionalism argued that a constitution meant a “conditional

27619. L' Ambasciatore a Pietroburgo, Nigra, al Ministro degli Esteri, Melegari (2): R. 57. Pietroburgo,
10. dicembre 1876 (per. il 16).” in I documenti diplomatici italiani: Seconda Serie: 18701896, Volume
VII (25 marzo-31 dicembre 1876) (Roma: Libreria dello Stato, 1984), 755.

218 Karl Blind, “The Prorogued Turkish Parliament,” The American Review, no. 175 (1902), 48-49.

219 Neue Freie Presse, “Telegramme der ‘Neuen Freien Presse’: Krakau, 2. Januar,” January 3, 1877.

220 On the years 1876-1878 in Turkey see Devereux, The First Ottoman Constitutional Period, in partic-
ular 21-33 and 251-256.

221 Sohrabi, Revolution and Constitutionalism in the Ottoman Empire and Iran, 299.

22 Tbid., 299
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government” that operated within religious laws.??? But although the Persian con-
stitutionalists were initially quite successful in co-opting the country’s Islamic
clergy, the clergy’s support eventually waned when the actual constitution took
shape in the mid-1900s.22¢

3. East Asian Constitutions in the 19" Century

a) Terms for “Constitution” in East Asian Languages

If constitutions had gained ground, but had not yet universally become a political
and legal constitutional instrument in 19" century Europe, how did the concept of
a constitution evolve in China?

As already stressed, Imperial China had always had a highly complex sys-
tem of administration, which had been described in the West under the term “con-
stitution” (in a broad sense) from the late 18" and early 19t century onward.??
Some Europeans—like Hegel —stressed that Imperial China was an absolute mon-
archy wherein the emperor had supreme authority over everything.?? But such
one-sided descriptions of the Chinese “constitution” were far from being domi-
nant. More perspicacious observers stated that the perception of an “absolute
Ceesarism” was dominant just to deconstruct it by providing a more nuanced
counter-argument.??’

They stressed that the emperor had absolute power in theory, but that in

praxi his rule was hamstrung by a highly organised meritocratic bureaucracy and

223 Ibid., 316.

224 The clergy was neither united nor uniform, however, but showed a complex variety of stances
towards constitutionalism. See ibid., 313-322.

2% E.g., Carl Heinrich Schiller, Neueste Nachrichten iiber China und dessen innere Verfassung (Leipzig:
Kleefeldsche Buchhandlung, 1799); A Correspondent, “Art. I. Treaty with the Chinese, a Great De-
sideratum; Probability of Forming one, with Remarks Concerning the Measures by which the Object
may be Gained,” The Chinese Repository, February 1, 1836; Emilio Castelar, “Croénica internacional,”
La Esparia moderna, noviembre (1898).

226 See Hegel's chapter on the Chinese "constitution"Georg Wilhem Friedrich Hegel, Vorlesungen iiber
die Weltgeschichte: Die orientalische Welt (Leipzig: Verlag von Felix Meiner, 1919), ed. Georg Lasson,
288-302.

227 E.g., Groot, Het kongsiwezen van Borneo, 82.
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that its penetration into the local level was rather weak, leaving considerable au-
tonomy to the local communities. Thus, characterisations of the Chinese “constitu-

VZaTi

tion” as having “half-republican,” “republican” or even “democratic” elements
were not uncommon in the 19% and early 20* century.?® Some famous thinkers
even went so far as to talk of “the great democracy of China, living in the greatest
republic the world has ever seen,”?* of the “freest democracy in the world”?* or of
a government “more democratic than the Republican Government of France or the
United States of America.”?!

But the traditional Chinese polity did not know a clear-cut equivalent to
the notions of “constitution” and “constitutionalism,” although Chinese and non-
Chinese alike did identify constitutional elements and even constitutional docu-
ments in it. Thus, in 1810, George Staunton translated the legal Code of the Great
Qing (Daging liili K1), recognising that the government was divided into
several branches and asserting that the Qing Code “treats indirectly and inci-

dentally of all the branches of the Chinese constitution.”?> Most observers saw the

28 On the theme see Pierre-Etienne Will, “Le despotisme et la Chine démocratique chez les auteurs
européens au XIXe siecle,” in La Chine et la démocratie, eds. Pierre-Etienne Will and Mireille Delmas-
Marty (Paris: Fayard, 2007). For specific examples see, among others, Taw Sein Ko, “Missionary
Troubles in China,” Imperial and Asiatic Quarterly Review, 3™ ser. 10, nos. 19 & 20 (1900), 278; Parker,
“The Chinese Imbroglio and How to Get Out of It,” 270; Neuigkeits-Weltblatt, “Der chinesische Hof,”
June 6, 1893, 132; “The Constitution of the Chinese Empire,” North China Herald, December 18, 1879;
Herbert A. Giles, The Civilization of China (London: Williams and Norgate, 1911), 248; Scié-Ton-Fa,
“Notice sur le changement de régime (Révolution et République), sur les réformes constitutionnelles
et le mouvement législatif de 1911 et 1912: Publié par la société de législation comparée contenant le
texte des principales lois votées dans les pays étrangers en 1913,” Annuaire de législation étrangere 43
(1914), 592; Min-ch'ien T. Z. Tyau, China’s New Constitution and International Problems (Shanghai:
Commercial Press Limited, 1918), 3.

2 Giles, The Civilization of China, 248.

230 Parker, “The Chinese Imbroglio and How to Get Out of It,” 270.

231 Taw Sein Ko, “Missionary Troubles in China,” 278-279.

232 Georges Thomas Staunton, Ta Tsing Leu Lee: Being the Fundamental Laws, and a Selection from the
Supplementary Statutes of the Penal Code of China; Originally Printed and Published in Peking, In Various
Successive Editions, under the Sanction, and by the Authority, of the Several Emperors of the Ta Tsing, or the
Present Dynasty. Translated from the Chinese; and Accompanied with an Appendix, Consisting of Authentic
Documents, and a few Occasional Notes, Illustrative of the Subject of the Work (London: T. Cadell and W.
Davies, 1810), 1, 16, 18. Zhao, “Rethinking Constitutionalism in Late 19* and Early 20t Century
China,” 34, writes “as early as the time of George Staunton and Leon Vandermeersch,” and treats
Staunton and Vandermeersch as a tandem several times further (48, 68), overlooking that
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traditional constitution in the Confucian classics,®? and Soejima Taneomi Bl Ef&
= (1828-1905), drafter of the first Japanese constitution of 1868, identified the tra-
ditional Chinese constitution with the 1670 Sacred Edict of the Kangxi Emperor and
its 1724 “ Amplified Instructions” by the Yongzheng Emperor (Shengyu guangxun
)

But in the course of the 19 century, knowledge about the constitutions that
had been and were being adopted elsewhere began coming into China, and Chi-
nese intellectuals increasingly took notice of them. But from the beginning of the
19t century, European missionaries and Chinese officials-intellectuals began pub-
lishing descriptions of foreign polities, which included accounts of their political
systems. Scholarship has shown how Chinese-language sources of the 19t century
understood foreign political systems and how they received European “constitu-
tional” principles, a work which needs not be repeated here.?

However, what previous scholarship has not completely shown is how
these early Chinese-language sources referred to “constitutions” in the narrower
sense of the word, finding equivalents for the concepts of “constitution” and “con-
stitutionalism” and integrating these concepts into their own debates. Rao
Chuanping £#{#} has a list of translations used to match the Western concept of
a constitution.? But since this list is incomplete and contains a few inaccuracies, it

is in order to amend and extend it, and use it for some fresh observations about

Vandermeersch was born in 1928, 118 years after the publication of Staunton’s book. Zhao does not
give page numbers for her direct citations either.

28 See, e.g., James Wickersham, Constitution of China: A Study in Primitive Law (A Paper Read at the
Meeting of the Washington Bar Association Held in Spokane, July 20, 1898) (Olympia [Washington]: Wil-
son & Blankenship, 1898).

24 Asahi Shimbun, “Kenpo.”

25 For a fuller account see Wang Dezhi 18, Xianfa gainian zai Zhongguo de qiyuan F5EMES1E TE]
HYHEJE (The origins of the concept of a constitution in China) (Jinan: Shandong renmin chubanshe,
2005), 6-18.

2% Rao Chuanping g&{#32, “Cong she yiyuan dao li xianfa: Wanging ‘constitution’ hanyi yu lixian
sixiangchao xingcheng kaolun” f sk R 1255 E © )& “constitution” /3 5% B4 17 3 MU i 5 &m
(From the establishment of a parliament to the adoption of a constitution: examination of the Chinese
translation of “constitution” and of the formation of constitutional thought in the late Qing), Xiandai
Faxue ¥R%E 33, no. 5 (2011), 29-32. The following list follow’s Rao’s except indicated otherwise.
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the notion of a constitution in 19%-century China. Furthermore, all the words are
composed of Sinitic lexemes and could in theory be easily used not only in Chinese,
but also in Japanese and Korean. As the debates were transnational, some of these
words were indeed used in more than one language, and the list therefore also

adds some words that were mainly used in Japanese?’ or Korean:

a) Guoli 151, “rules of the state,” used by Elijah Coleman Bridgman in the
1838 Sketch of the United States of America (Meilige Heshenggquo zhiliie 53
B EEEE) in the sense of “federal legislation”; in later texts, it could
also take on the meaning of “constitution” or be abbreviated to just [i
e

b)  Zhangcheng EFE, “statutes,” also used by Elijah Coleman Bridgman in
the 1838 Sketch of the United States of America;?

o. used as zhengzhi zhangcheng BUAZEFE, “political statutes,” by the
Macanese sinologist José Martinho Marques (Ma Jishi 575 1-, 1810-
1867) in the General Description of the Various European Countries
(Ouluoba geguo zongxu BREREE & BIAEE)™0;

B. used as guowu zhangcheng B¥%FFE, “statute concerning state af-
fairs,” used in the Chinese version of Frederick Martin’s 1873 The

Stateman’s Year-Book, translated by Young John Allen (Lin Yuezhi f£

27 Terms unattested in Chinese-language texts are marked with an asterisk (*) before the Chinese
pronunciation. Hozumi Nobushige #f&[# &, Hoso yawa JE& 7 5E (Nightly conversations at the win-
dow of law) (Tokyo: Yuthikaku, Taisho 5 [1916]), 169-173, has a brief discussion of Japanese terms.
238 Frederick Martin, “Lieguo suiji zhengyao” %I|EjzsT 2 (Year-book of the essentials of politics of
all states), transl. Young John Allen [Lin Yuezhi #4%%41], and Zheng Changyan #[E#%, in Jiangnan
zhizaoju yishu congbian LTRSS E#E 4R, 5 vols., ed. Shanghai Tushuguan [JEEEEE (Shang-
hai: Shanghai kexue jishu wenxian chubanshe, 2012), vol. 1, 144, on the 1841 constitution of Norway
(calling it guoli B on the same page).

29 Wei Yuan B5, Haiguo tuzhi JBE&EE (Hlustrated treatise on the countries of the seas), 3 vols. (Chang-
sha: Yuelu shushe chubanshe, 1998), vol. 3, 1626. Rao, “Cong she yiyuan dao li xianfa,” 30, claims
that it was used for the first time in the 1870s in the Wanguo gongbao EE]/\¥. This is not correct, cf.
infra.

240 Wei, Haiguo tuzhi, vol. 2, chapter 37, 1108.
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4241, 1837-1907) and Zheng Changyan #[E % (?-1902) under the title Year-
Book of the Essentials of Politics of all States (Lieguo suiji zhengyao %/[5]
W TR,

v. used as Quozheng zhangcheng B FEFE, “Statute concerning national
politics,” by the Chinese Globe Magazine (Wanguo gongbao 558 /\¥#)
in 1875 to refer to a proposal for a constitutional amendment in
Spain;?#

Q) Lizhi #l], “regulatory system,” used in the 1840 Laws of All States (Geguo
liili - ER{E);

d)  Liguo guitiao 17E]#iff, “founding laws of the land,” used by Liang
Tingnan in his 1844 Description of the United States (Heshengguo shuo &4
E&7 ) —however, Liang’s text conflates the notions of “constitution”
and “federal law”;

e)  Zhengti G, “body politic,” used by Elijah Coleman Bridgman in his
1861 Sketch of the American Federation (Damei Lianbang zhiliie/Japanese
version: Taimi Renpo shiryaku KEEFEE), a term also popular in Ja-
pan;?#

f) Guofa £, “state law,” used, e.g., in the 1864 translation of Henry
Wheaton’s Elements of International Law (Wanguo gongfa & B/\%);2

241 Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 171 (referring to Saxe-Meiningen and Anhalt).
222 “Da Risibaniyaguo shi: yi geng guozhang” K HEEiiEIEE : 35 E{Z (Spanish matters: on the
amendment of the constitution), Wanguo gongbao BB/ ¥ 8, no. 352 (1875), 722.

23 Liang Tingnan 2%/£#f, “Heshengguo shuo” &&E:7 (Description of the United States), in Haiguo
sishuo JFEUVUER, 2nd ed. (Beijing: Zhonghua shuju, 1997), 72. Liang here misunderstands Bridgman,
as we will see.

24 Elijah Coleman Bridgman [Bi Zhiwen 1§53C], Damei lianbang zhiliie X3ERF 5% (Sketch of the
American federation) (Shanghai: Mohai Shuguan, Xinchou [1861]), 25-26; Bridgman, Elijah Coleman
[Bi Zhiwen ¥&3L], Taimi renpd shiryaku K3ERFFLERS, ed. Mitsukuri Genpo ZEAERTH (Sketch of the
American federation) (Tokyo: Kosa rosokan, Meiji shinbi [1871]), 25-26. Rao, “Cong she yiyuan dao
li xianfa,” 31, asserts that the term zhengti/seitai Eifig was a term used in Japan for the English “con-
stitution,” ignoring the Chinese-language uses of the word, including by the very Elijah Bridgman.
265 The preface of the 1844 work published in Canton, Description of the United States (Heshenggio shuo
E5EIER), uses the word: “Before there was a President, there was first the ‘laws of the land’” (wei
you tongling, xian you guofa FA44E » oA EE). Liang, “Heshengguo shuo,” 50. However, the fol-
lowing sentence only talks about “laws” (fa ;%£), and the book uses guoli [E{ff| for “constitution” on
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g) Guoxian B3 (kokken in Japanese), “state constitution,” a term very pop-
ular in Japan, used by Kato Hiroyuki filf%54 >~ (1836-1916) in his 1868
Sketch of Constitutional Government (Rikken seitai ryaku 1738 EUHGHE )24

h)  Xianfa F%, “constitution,” first used by Wang Tao F-#5 (1828-1897) in
his 1870 Account of France (Faguo zhiliie ;E[B7EHE);>7

i) Liili 135 (ritsurei in Japanese and lut lai? in Cantonese pronunciation),
“laws and statutes,” used by Fukuzawa Yukichi f&R& (1835-1901)
in his translation of the US Constitution, published in his seminal work
Things Western (Seiyo jijo 75;¥551%) of 1866.2¢ The term reminisces of the
Imperial Law Code of the Qing, the Daging Liili KX;%51E{5, and Lob-
scheid’s Dictionary forms an analogous Dafaguo Liili R A (tdi Fat,
kwok, lut: lai?) as one of the possible translations for the French Constitu-
tional Charte of 1814;2%

)] *Jianguofa FEE7 (kenkokuho in Japanese), “law establishing the state,” a
term used by Inoue Kowashi # -3k (1844-1895) in 1875 in his Constitu-
tions of Kingdoms (Okoku kenkokuho F [ # ), a translation of the

other occasions. Even when the book talks about guoli Eiffl for “constitution,” it does conflate it with
the more general notion of “federal laws.” Thus, the phrase is not necessarily to be translated with
“constitution.”

246 Kato Kozo [Hiroyuki] flIEsAJE, [542], Rikken seitai ryaku 17 EUES 2 (Sketch of constitutional gov-
ernment) ([Tokyo]: Taniyama-ro joshi, Keio 4 [1868]), 6a.

247 Rao, “Cong she yiyuan dao li xianfa,” 31, asserts that the term was only reutilised by Zheng Guan-
ying in the 1890s, but that both Wang Tao and Zheng Guanying had but a vague imagination of a
“constitution,” and that it was only after the 100-day reforms in 1898 that the term really gained
currency. This assertion, which he shares with other Chinese scholars, is not completely correct, for
the term was frequently used to refer to the Japanese Constitution in the 1880s and 1890s, as this
chapter will show.

28 Fukuzawa Yukichi #8)R&f=5, Seiyo jijo PEEEEE (Things Western) ([Tokyo]: Shokodd, Keid 2
[1866]), 18a—-36b.

249 William Lobscheid, English and Chinese Dictionary: With the Punti and Mandarin Pronunciation
(Hongkong: “Daily Press” Office, 1866), 364; William Lobscheid and Tetsujiro Inouye, An English and
Chinese Dictionary (Tokyo: J. Fujimoto, Meiji 16 [1883]), 232. Rao, “Cong she yiyuan dao li xianfa,” 30,
uses a 1897 edition of Lobscheid’s dictionary, but does not come across the term [iili #£{5i, as it is not
given under the lemma “constitution,” but under “Charte.” Ira M. Condit, English and Chinese Dic-
tionary: Huaying zidian ZEJL 7 (New York, Shanghai: American Tract Society, 1880), 27, also gives
the term liili 72431
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constitutions of Prussia and of Belgium based on the collection of Edou-
ard Laferriere (1841-1901);%°

k)  *Genben lifa 1RA1EE (konpon rippo in Japanese), “basic law code,” a
term used by Tsuda Mamichi J#HE—E[S (1839-1903) in his book West-
ern Constitutional Theory (Taisei Kokuhoron Z&74E]75%), a translation of
lectures on constitutional law (Staatsregt) by the Dutchman Simon Vis-
sering (1818-1888);%

1) *Genben guofa fRAELZE (konpon kokuho in Japanese) , “basic law of the
state,” the precursor of Tsuda Mamichi’s konpon rippo tEAfE %, which
he used in 1866 in a handwritten draft of his book;>32

m)  *Chaogang FH4H (choko in Japanese), “Outline of the court,” a term given
by Tsuda Mamichi as an alternative to konpon rippo tR AR ;2%

n)  *Chaoxian ¥ (choken in Japanese), “Constitution of the court”: In his
handwritten version of 1866, Tsuda had first written choko B4, but then
chose to replace it with choken 5H3E, and reverted to choko EH4H in the
printed version;?>*

0) Changli #13l, “permanent regulations,” used for the 1849 Constitution

of Denmark in the Chinese version of Frederick Martin’s 1873 The

250 Edouard Louis Julien Laferriére and Inoue Kowashi 3%, Okoku Kenkokuho T [z (Consti-
tutions of kingdoms) (Tokyo: Meihoryo, Meiji 8 [1875]). In his foreword (jo I, 1a), Inoue explains the
kenkokuho #E[E{7% as being the “basic constitution” (konpon kenpo fRAFEE). For a French edition of
Laferriére’s collection see Edouard Louis Julien Laferriére and Anselme Polycarpe Batbie, Les Consti-
tutions d’Europe et d’Amérique (Paris: Cotillon, 1869).

21 Simon Vissering and Tsuda Mamichi £ E&E—E[, Taisei kokuhoron Z2PEE%5w (Western constitu-
tional theory), 2 vols. (Edo: Edo kaiseijo, Keio 4 [1868]), kan % 1, 13 and kan % 2, 13. See also the later
edition Simon Vissering and Tsuda Mamichi [ E&—H[;, Taisei kokuhoron ZEPHE] A5 (Western con-
stitutional theory) (Tokyo: Kaisei Gakko, Meiji 10 [1877]), 40, 92. On the Taisei kokuhoron see Saito
Tsuyoshi, “The Creation of the Term Kojin (Individual),” in The Emergence of the Modern Sino-Japanese
Lexicon: Seven Studies, ed. Joshua A. Fogel (Leiden: Brill, 2015), 16-17.

22 Simon Vissering and Tsuda Mamichi [ E&E—E[, Taisei kokuhoron ZEPEE] AR (Western constitu-
tional theory) (n.p., Keio 2 [1866]), vol. 1, chapter 3, sec. 14 (chapter: “Législation/Gesetzgebung/leg-
islation/ wetgeving, henseihd” 4mlE).

253 Vissering and Tsuda, Taisei kokuhoron (1877), 40.

24 Vissering and Tsuda, Taisei kokuhoron (1866), vol. 2, chapter 6, section 5.
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Stateman’s Year-Book, translated by Young John Allen and Zheng Chang-
yan under the title Year-Book of the Essentials of Politics of all States;?%

P) Mengyue F3%, “covenant,” found in Gabriel Lemaire’s (1839-1907) and
Prosper Giquel’s (1835-1886) Sino-French dictionary of 1874.2%¢ Later
used in an 1881 translation of the United States Constitution made by
the Chinese legation in Washington. The word accurately reflects the
character of the United States Constitution as an international treaty;?”

q)  Liigang 134f], “essential law,” a term given by Zhang Yinhuan 5RFEfE
(1837-1900) as an alternative to mengyue %%y and used by him else-
where;?8

r)  Chuangguoli l|E{5], “law establishing the state,” a term given by Zhang
Yinhuan to describe the US Constitution;?°

s) Guolii [B12, “state law,” used, e.g., by Ma Jianzhong F&7£E (1845-1900)
in the 1880s in his work Explorations of Law (Falii Tanyuan jE{EEER), and
by Fukuzawa Yukichi in his Things Western;?

t) Guozhang [ Z, “Statute of the state,” used as an abbreviation of
quozheng zhangcheng B EAE (lit b. p.) by the Wanguo gongbao, and in-
dependently by Fu Yunlong {#255g (1840-1901) to denote the Constitu-

tion of the Republic of Peru;?!

25 Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 122.

256 Gabriel Lemaire and Prosper Giquel, Dictionnaire de poche Francais-Chinois : Suivi d’un dictionnaire
technique des mots usités a I'arsenal de Fou-Tcheou (Shanghai: American Presbyterian Mission Press,
1874), 62.

27 The term is not covered by Rao, “Cong she yiyuan dao li xianfa.” On this translation see Li Wenjie
Z37 4, “Shoubu hanyi Meiguo Xianfa wenshi kao” & 35/% 2 5= AR = (Study concerning the
first publication of the Constitution of the United States in Chinese translation), Beida Shixue 15 A5
£ no. 15 (2010).

28 Zhang Yinhuan 5RE&EfE, Sanzhou riji =N HEC (Diary from three Continents), 8 vols. (Beijing: Yue-
dong xinguan, Guangxu bingshen [1896]) vol. 2, 44a; Zhang also uses the term in vol. 3, 33a.

2 Ibid., vol. 2, 43b. Zhang also uses the term in vol. 3, 70a.

260 Fukuzawa, Seiyo jijo, 5b. Fukuzawa uses the term to define “constitutional monarchies” (rikkun
teiritsu 11L& ELE).

261 Fu Yunlong {#2E%E, Youli Bilu tujing 4 juan 1EFERMVEEIZEITUE (Ilustrated experiences of travelling
to Peru, in 4 chapters) (n.p., Guangxu 27 [1901]), chapter “System of the Peruvian State” (Bilu guoxi
PEE] %), 8b.
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u)  Benlii AfF (pun-liut in Hokkien), “foundational law,” given in Gustaf
Schlegel’s (1840-1903) Dutch-Chinese dictionary, 1887.262

V) Yuanlii ;{3 (godn-lit in Hokkien), “original law,” given in Gustaf Schle-
gel’s (1840-1903) Dutch-Chinese dictionary of 1887.263

w)  Zhidu g, “system,” is one of the terms used in Timothy Richard’s (Li
Timotai 22 EX) best-selling translation of Robert Mackenzie’s The 19
Century: A History (Taixi xinshi lanyao Z=7gH &%), even when refer-
ring to constitutional charters.?* Sometimes, the term is abbreviated to:

X) Zhi ], “system” ;25

y) Dianzhang 175, "regulations and statutes,” another term used in Timo-
thy Richard’s translation of Robert Mackenzie’s The 19 Century: A His-
tory;?%

z) Mo, “scheme,” another term used in Timothy Richard’s translation of
Robert Mackenzie’s The 19" century: A History about the French Consti-
tution of 1848;2¢”

aa) Zhang i, “statute” another term used in Timothy Richard’s translation
of Robert Mackenzie’s The 19" century: A History about the same French
Constitution of 184828, and in the Chinese version of Frederick Martin’s
1873 The Stateman’s Year-Book, translated by Young John Allen and
Zheng Changyan under the title Year-Book of the Essentials of Politics of all

States, referring to the constitution of Saxe-Weimar;?*

262 Gustaaf Schlegel, Nederlandsch-Chineesch Woordenboek met de transcriptie der chineesche karakters in
het Tsiang-tsiu Dialekt (Leiden: Brill, 1886), 1457.

263 Ibid.

264 Robert Mackenzie, Taixi xinshi lanyao ZE7E3r 525 (Essentials of the recent history of the West)
(Shanghai: Shanghai shudian chubanshe, 2002), 48, 249, 269, 280.

265 Ibid., 257, 269.

266 Tbid., 13.

267 Ibid., 242.

268 Tbid., 242.

269 Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 169.
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bb)

cc)

dd)

ee)

ff)

g8)

hh)

Guozheng [BEL (kok-tseng in Hokkien?? and kwok, ching” in Cantonese?”!
pronunciation), “state governance,” used in Timothy Richard’s transla-
tion of Robert Mackenzie’s The 19" Century: A History to translate the
adjective “constitutional”?? and given, among others, in Lobscheid’s
English-Chinese dictionary;

Guoti [B#& (kok-thé in Hokkien pronunciation), “national body,” is an-
other of the terms used in Timothy Richard’s translation of Robert Mac-
kenzie’s The 19" Century: A History.?”? It is also given as translation for
“constitution” in Macgowan’s English-Amoy Dictionary;**

Ju quan zhi quan #2E 2~ #E, “the right to elect officials,” a periphrasis used
in Robert Mackenzie’s The 19" Century: A History,?”

Guojia dinglii 72 E1#, “law of the state,” used in Timothy Richard’s
translation of Robert Mackenzie’s The 19" Century: A History to refer to
the Constitution of the USA ;>

Dingli T, “regular statute,” another term used in Timothy Richard’s
translation of Robert Mackenzie’s The 19" Century: A History to refer to
the Constitution of the USA;?7

Kaiguo dingzhi BABE#l, “regular system founding the state,” another
term used in Timothy Richard’s translation of Robert Mackenzie’s The
19 Century: A History to refer to the Constitution of the USA;>

Liguolii 7751, “law establishing the state,” used by Chen Jitong [ =[5

(1851-1907) in a translation of the Constitutional Laws of the French

270 John Macgowan, English and Chinese Dictionary of the Amoy Dialect (Amoy, London: A. A. Marcal;
Trubner & Co., 1883), 82.

271 Lobscheid, English and Chinese Dictionary, 364, 481.

272 Mackenzie, Taixi xinshi lanyao, 256.

273 Ibid., 303.

274 Macgowan, English and Chinese Dictionary of the Amoy Dialect, 82.
275 Mackenzie, Taixi xinshi lanyao, 279.

26 Ibid., 377.
277 Ibid., 379.
278 Ibid., 380.
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Republic of 1875, published in 1897 in the magazine International Review
(Qiushi bao SKI2&H);*°

ii) Guodian [B|#1, “code of the state,” used as a translation of the section title
“Constitution and government” in the 1897 translation of the Stateman’s
Year-Book, published in the magazine The Reformer — China (Zhixin bao 1
)20

i) Chaozhi ¥, “system of the court,” used to refer to Switzerland in the
1897 translation of the The Stateman’s Year-Book , published in the maga-
zine The Reformer —China (Zhixin bao HI#r#z);%!

kk)  Guozhi B (kukche in Korean, kokusei in Japanese), “state system,” the
name used for the Korean constitutional document of 1899;%2 the term
does also occur in Chinese?? and in Japanese;?$

)  Xianzhang F= &, “constitutional charter,” used, e.g., in 1900 as a course

title in the Imperial Tientsin University (Beiyang Daxuetang J5FRKELED).

2% San Chengcha Ke =Z3ff£% [Chen Jitong [EZR[HE]], “Xilt xin yi juan zhi yi” PEEH=EE 2 — (New
translation of Western laws, part 1), Qiushi bao 3K52#z, no. 1 (Guangxu 23 [1897]); the translation
continued for two further instalments in nos. 2 and 3 of the magazine.

280 John Scott Keltie and Zhou Lingsheng fH#4:, “Ruishi guo: guodian” ¥ : B (Switzerland:
constitution), Zhixin bao F1¥r#, no. 40 (Guangxu 23 [1897]).

281 Tbid.

282 Kwanbo E#, “Taehan'guk kukche” A EE#( (Constitutional document of the Empire of Korea),
no. 1346, Kwangmu 03/08/22 [September 26, 1899], 2.

283 Fu Yunlong {#2E%E, Youli Meilijia Hezhongguo tujing 32 juan JEEEFNIE B ELE =+ % (llus-
trated experiences of travelling to the United States of America, in 32 chapters) (N.p.: Guangxu 15
[1889]) for the US Constitution in 1889 (chapter “On the state,” guoshi zhi B{=E7E) talks about the
“system of the United States” (Hezhongguo zhi £ % E{) in his introduction to the translation of the
Constitution of the United States. However, he uses the term mengyiie #3149 (“covenant”) within the
translation. Reid, Gilbert [Li Jiabo Z£[H] and Wang Zhenmin FHRE, Oumei giangguo xianfa huibian
BXERE F A F4% (Western constitutional governments in their application to China) (Shanghai:
Methodist Publishing House, 1909), 1, write that the meaning of the word “constitution” translates
into guozhi B, and also calls it “statute concerning national politics” (guozheng zhangcheng BIEZE
#2). However, other than in the part concerning definitions, the book uses xianfa &% throughout,
which had long become the common term.

284 Hozumi, H0s0 yawa, 171-172, asserts that the term had been used by Tsuda Mamichi in his Western
Constitutional Theory. However, both Tsuda’s handwritten as well as the printed versions give kokken
B as alternatives to konpon kokuho tRAEE, konpon rippo FRAMEE, choko FH4H, and choken FHFE.
See Vissering and Tsuda, Taisei kokuhoron (1866), vol. 1, chapter 3 sec. 14; vol. 2, chapter 6, section 5;
Vissering and Tsuda, Taisei kokuhoron (1868), kan #4& 1, 13 and kan # 2; Vissering and Tsuda, Taisei
kokuhoron (1877), 40, 92.
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This term later also became the standard translation for (Magna) Carta
(Da Xianzhang KEE);

mm) Xiangang F4t, “constitutional outline,” used by Li Shengduo in a me-
morial to the Court of June 1901;%5

nn) Liguo lili 177 B{#{5], “laws and regulations founding the state,” used as a
title for an abridged translation of the Constitution of the United States
published in the Maguazine of politics and art (Zhengyi tongbao F 2537 #y);256

00) Finally, it should be noted that Liang Qichao gives the transcription
kongshijiusong ¥t f1i=;, although he does not use the term in the current

text. 287
b) Guoli B3] and zhangcheng F=fZ: Difficulties in Comprehension

As can be seen from the list, Elijah Coleman Bridgman, a US American Missionary
in China, played a crucial role in pioneering the Chinese-language description of
Western political systems. His Sketch of the United States of America (Meilige
Heshenggquo zhiliie =B & & EIEHRS) was published in Singapore in 1838 and ac-
quired an enormous significance, as its traces can be seen in various works of the
subsequent years that introduced the world to a Chinese readership. For example,
it was in large parts literally quoted in the famous Illustrated Treatise on the Coun-
tries of the Seas (Haiguo tuzhi E][E&). This was a work published by Wei Yuan in

1843, in the wake of the first Opium War between China and the United Kingdom,

285 Apud Bian, [indai Zhongguo xianfa wenben de lishi jiedu, 19.

28 Deng Shi 8I'&, ed., Guangxu renyin (28 nian) zhengyi congshu Y4618 (H/\MFE) BE#EE (Col-
lectanea of politics and arts for the year renyin (28) of the Guangxu Emperor), 4 vols. (Taipei: Wenhai
chubanshe, Minguo 65 [1976]), vol. 2, 609-610.

27 Liang Qichao Z2Ei#8E, “Geguo xianfa yitong lun” ZE(E /A% [E 5 (On the differences and com-
monalities of the constitutions of all countries), in, Qingyi bao /& #. Reprint. 6 vols. (Beijing: Zhong-
hua shuju, 2006), vol. 1, 739-744; 807-812; reprinted in monograph form under the pseudonym
“Chuyang Xuesheng Bianjisuo” H¥E 4 4RfEFT [Liang Qichao Z2RGEE], Gequo xianfa liie ZBIELE
(Sketch of the constitutions of all countries) (Shanghai: Shangwu yinshuguan, Guangxu 28 [1902]), 1.
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based on preliminary research done by Lin Zexu #HI#% (1785-1850). A second,
enlarged, edition was published in 1852.2%

The Sketch of the United States of America contains rather detailed descrip-
tions of the political and legal systems of the United States of America. Rao—and
with him an academic consensus within scholarship —asserts that the word guoli
B 5] as used in the 1838 Sketch of the United States of America (Meilige Heshengguo
zhilile £ B & B EER), “clearly refers to” the English concept of “constitu-

tion.”?® To make this point, scholarship adduces this passage from the book:

There are three main powers of the State: One is an assembly which makes
the laws, the second instructs the masses to respect them, the third investi-
gates those who do not respect them. Thus, there is a Court in the capital,
which is composed of seven members in total, assembles in January of every

year and interrogates the reason why people did not respect the laws. After

28 For literature expounding early Chinese perceptions of Western political examples see, for exam-
ple, Wang, Xianfa gainian zai Zhongguo de giyuan, 9-10. See also Xiong Yuezhi’s seminal works on how
the concept of democracy was introduced in late Qing China. For an account of Chinese views on the
USA specifically see Xiong Yuezhi §& H 7, “Difficulties in Comprehension and Differences in Expres-
sion: Interpreting American Democracy in the Late Qing,” Late Imperial China 23, no. 1 (2002). See
also Xiong Yuezhi fi§ H 7, “Wanqing ji ge zhengzhi cihui de fanyi yu shiyong” 6% 2/ B0 G5 5217
Eiz2EA{H FH (The translation and usage of some political terms in late Qing China), Shilin 5:#£, no. 1
(1999), which does not mention “constitutions.” However, the author disagrees with Xiong’s concep-
tual framework, in which there were “essentially three political systems in the world: absolute mon-
archy, constitutional monarchy, and republican democracy” (Xiong, “Difficulties in Comprehension
and Differences in Expression,” 1), for it equates republicanism with democracy while it contrasts
democracy to monarchy. This was a very common framework in the 19t century, but it does neither
conform to the political realities of the time, nor to the historical process which engendered them. It
would make more sense to contrast “monarchical republics” (with a strong “monarchic” executive,
be it a king or a president) with parliamentary democracies where the parliament controls the exec-
utive and the “monarch” (king or president) is confined to a ceremonial role. For the categorisation
in use at the time see, e.g., Elijah Coleman Bridgman introducing this threefold distinction in Chinese
language: Bridgman, Damei lianbang zhiliie, 25.

289 Rao, “Cong she yiyuan dao li xianfa”; see also Yang Yusheng 15 EEE, “Zhongguoren de Meiguo
xianfa guan: yi ge chubu kaocha” =g AHJEEFLE 1 —(E72P%% (The Chinese people’s view
on the Constitution of the USA: A preliminary examination), Meiguo yanjiu cankao zilino SZE5E:
k], no. 5 (1989), apud Yang Yusheng #5 K82, Meiguo lishi sanlun SERE 5515 (Essays on the
history of the USA) (Changchun: Liaoning Daxue chubanshe, 1994), 130. In English language, Fed-
erico Masini, The Formation of Modern Chinese Lexicon and Its Evolution Toward a National Language: The
Period from 1840 to 1898 (Berkeley: California University Press, 1993), 206, adopts the same interpre-
tation.
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the hearing, in February or March, they return home. ... But if you are a
judge, you cannot assemble to make laws, and neither can the officials who
sit in parliament to make laws concurrently act as judges. There are five lev-
els of law in the New Country: One is federal law, which is applied in all the
26 provinces. The second is state law, which is different in every state. The
third is county law, which is also different in every county, and only those
who live in one follow it. The fourth is municipal law: every municipality
sets its own rules, and every inhabitant, on his own, respects its system. The
tifth is borough law, which is also set by the boroughs and only binds its
members. Within these five laws, again, the lower one cannot contravene the
larger one, like the borough is not allowed to contravene municipal law. Fed-
eral law is debated in the Senate in the capital and then sent out to each

province. Now, we will exhaustively list all main attributions as below: ...

Bl REE =« —RIg3EE > —Aaaisa > =AgeMEAEE - 2L
AR - BENERC A DEFERATSE  RARMABERZH - FE
H=H o AERER - . BHREE > NSRS - R IE Rt
FemER T o EHGE L - R R HINERTETT - HEREG
BHAE : ZHFE > FIFIRAE - ERETETL ) WHE > SRE L
H > sREEEH . S0 JREEEIL > HATEEEL - fEIfldh L
INBEIEAR - EAAIERABTES - BB SHGRER G - 3% &E - 5
R RIGEIIALE © ... 20

The list that follows is indeed a rough translation of Article 1, Section 8 of the
United States Constitution, which lists the attributions of the Congress. Since guoli
B4 {51 has the literal meaning “laws of the land,” it is not far from there to the mean-

ing of “constitution.”?!

20 Apud Wei, Haiguo tuzhi, vol. 3, 1633-1634.
21 See, e.g., ibid., vol. 2, 1275: “According to the laws of the Germanic countries, all dukes have to
respectively deploy rank-and-file soldiers, and protect the borders together with the king.” (an
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Nonetheless, the guoli here does not “clearly refer to” the US Constitution.
In fact, this is quite unlikely. Rather, the passage discusses the general hierarchy
of norms in the United States. For it is all federal law, not just the constitution that
breaks all lower law —even a simple federal statute can break a State Constitution.
On the sub-State levels, there are no “constitutions” in the United States. Finally,
the remark about the Congress debating laws in the capital would not make sense
otherwise; after all, the Constitution had only been passed once, and it was passed
in Philadelphia rather than in Washington. Thus, while the term guoli was later
indeed used in the sense of “constitution,”?? this was not yet the case in Bridg-
man’s book.

Surprisingly, while only Bridgman’s passage about the federal legislation
(guoli [E{51) is taken into account, the instances where the Sketch of the United States
of America and, by extension, the Haiguo tuzhi, really did talk about constitutions,
have not yet caught any scholar’s eye. For the genesis of the United States Consti-

tution (zhangcheng Ff2) is described as follows:

One had to establish a ruler and settle the legal system so as to have sustain-
ably peace and long-lasting governability. If one established a ruler, but it
was inherited by someone without virtue, or to someone of utmost brutality,
and the country also entered terminal chaos, how would one improve the

situation? Hence, in the spring of the 53¢ year of the Qianlong Emperor

Rierman guoli, gehou wu ge chu bingding, yu quowang hehui fangbian % HH- S| » SEHEHLIT »
B & EE).

22 For example, the Wanguo gongbao BB /\# in the 1870s published several articles on constitutions
of different countries using the term guoli E{{5l, which the magazine itself, in the table of contents,
translated into English as “constitution.” However, this “constitution” did not necessarily mean the
written charter, but had the wider meaning of “structure of government.” For the article on Russia,
see [Frederick Martin], “Da Eguo shi: guoli (lu lieguo suiji zhengyao xinshu)” AEIZE : B ($%7)
s T ELE T E) (Russian affairs: the administrative system, recorded in the new “Year-book of the
essentials of politics of all states”), [transl. Young John Allen (Lin Yuezhi #%&%]1) and Zheng Chang-
yan BEERE], Wanguo gongbao EBl/\#; 10, no. 466 (1877). For the article on Turkey see [Frederick
Martin], “Tu’erjiguo shi: guoli guanzhi” +HA&EIZE : E{F|E | (Turkey —an account of the constitu-
tion and government, religion and education, revenue and expenditure, &c.), [transl. Young John
Allen (Lin Yuezhi #%44]1) and Zheng Changyan ¥ E &% ], Wanguo gongbao E[E{/\#Hz 10, no. 464 (1877).
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[1788], the elders of every province assembled in Philadelphia, and jointly
promoted Washington to headman. After him, they would publicly elect a
virtuous man. He would alternate and not inherit, and not hold office for a
long time. They finished deliberating after four months and they dispersed,
back to their homes. Every one held the charter they agreed upon and re-
ported back on it to the people in the regions. After discussing again for a
year, they came again to Philadelphia and deliberated anew. After that, they

ratified it, and publicly elected all civil and military officials.

WILER > AR Ty AL RIG - ILEMER A E > BEERRE - BIREEL
FHALZR ? WEZEL+=FF  SEHEERNEIGML - EHEFE R
RE - BRABRES > EAAERAAE - HUAE > Rl SHFRE
REIEHRZ A HE—F > EREEW R - NMRE - A& E

293

This second passage of Bridgman’s book is also the key to why secondary literature
up to this day misunderstands Bridgman’s descriptions of the US American legal
system. For the misunderstanding is not new, but stems from 1844. In that year,
Liang Tingnan published a book in Canton entitled Description of the United States
(Heshenggquo shuo &4 EER). Liang, who extensively cites Bridgman’'s work, con-
flated both passages to one, making it unclear whether the text was speaking of

federal law or of the US Constitution. His parallel passage, thus, sounds like this:

“At that time, the dust of the war had begun to settle, but the national mat-
ters were still disorderly and without proper rule. Immediately, in the 53¢
year [of Qianlong = 1788], from spring to beginning summer, an assembly
of elders from all provinces convened in Philadelphia. First, they conferred

due powers on Washington, and together agreed to pass the founding laws

2% Apud Wei, Haiguo tuzhi, chapter 59, vol. 3, 1626. This study adopts a slightly different punctuation.
Xiong, “Difficulties in Comprehension and Differences in Expression” does not use this part of the
Huaiguo tuzhi for his article, but Xiong’s focus does not lie on the concept of “constitution.”
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of the land. The one adopted on national level is called federal constitution.
Those adopted in all provinces are called provincial constitution; are called
county constitutions, are called municipal constitutions and are called bor-
ough constitutions. After they agreed, still everyone reported back to his
province until there was nothing left to discuss. The next year, they met

again. Only then they became common practice until now and forever.”2*

HIFEEER B - BIE MAURatac - e+ =5(..) > BREHEE(...)> %
BERGEGHENEAME - SR EE H A > M BLEE T BRI - 1T
REL#E - HEIGI - (Te8EEEHA0 > BIFGIEINRG] - BE6] - 3852 0 1)
HEEGHA  FEA2E - PEHEE > MRES - ZIVKER ©»°

With the conflation, Liang’s account became nonsensical. For the Philadelphia
Convention, presided by George Washington (1732-1799) had indeed drafted the
US Constitution from May to September 1787 (a mistake by one year?®), but it had
not drafted any of the State Constitutions or any other piece of non-constitutional
legislation for that matter. Yet, Liang’s text, talking about them being “common
practice until now and forever,” evoked the Constitution per se. The term guoli
5], whether inspired by Liang or not, continued to be used for “constitution”
throughout the 19% century.?””

Going back to the Haiguo tuzhi, the word therein really used for “constitu-

tion,” zhangcheng F 2, also appears in another passage, talking about the

24 Liang, “Heshengguo shuo,” 72.

2% Ibid., 72. The parts omitted are commentaries converting Chinese to Western dates and vice versa.
The author has adopted a slightly different punctuation.

2% The adoption was in 1788 (Qianlong 53) indeed, while the Philadelphia Convention was held in
1787. Bridgman, Damei lianbang zhiliie, 26, is mistaken by one year in the other direction, putting the
adoption of the constitution to 1787 (Qianlong 52). Finally, “Xu huanyou diqiu liteshu di ershiliu ci:
jianguo lizheng bing tu” EEEIEHERZE HEE — -\ : BEIIFEIE (Continued brief account of a
trip across the world, no. 26: founding a nation and establishing a polity, with an illustration), Wan-
quo gongbao EE/\# 13, no. 642 (Guangxu 7 [1881]), 270b, correctly has the adoption in the year of
1788 (Qianlong 53).

»7E.g., in 1893, Cui Guoyin # B, Chushi Mei Ri Bi guo riji Hif#35 HELE HE (Diary of my mission
to the United States, Spain and Peru) ([Taipei]: Wenhai chubanshe, n.d.), 220.
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constitutional history of ancient Greece. This time, it is not a quote of Bridgman'’s
Sketch, but a quote a text written by the Macanese sinologist José Martinho
Marques (Ma Jishi I+, 1810-1867), the General Description of the Various Euro-

pean Countries (Ouluoba geguo zongxu BRZR I S EISEET):
Many a country applied this political constitution set by Solon.
IRMmATEBUEEE - BB ZE - >

What is noticeable about these passages is not only the wording. Indeed, the word
used here for constitution is the term zhangcheng E#2, more than twenty years
before the term was used as an equivalent to “constitution” in the Chinese Global
Magazine (Wanguo gongbao EE/\¥#), a widely-read magazine edited by another
missionary, Young John Allen.?*

The term zhangcheng is not necessarily a special term for “constitution” in
the sense of an elevated law; instead, it is an old term more generally meaning
“statute” or “regulatory charter,” and the second passage specifically adds the
word “political” to specify the meaning. The word does, however, strongly con-
note a written statute of law. Marques’ text itself, just a few sentences later, as well
as the Account of the World (Yinghuan zhiliie jj 2 5E85), a work published in 1849,
talk of the Solonian reforms as a reform of the “legal system.”3® Indeed, Solon’s
6th-century-BC constitution reorganised the Athenian political system, but it was
not a written constitutional charter in the modern sense. But the phrase “political

constitution” (zhengzhi zhangcheng X )& ¥ £ ) in Marques’ text reflects

28 Wei, Haiguo tuzhi, vol. 2, chapter 37, 1108.

29 Again, the equivalence to the English word “constitution” is confirmed by the table of contents of
the magazine. “Yi minzhuguo yu geguo zhangcheng ji gongyitang jie” 32 I B #1 & B B2 e N =
fi# (Theory and practice of constitutional and republican governments), Wanguo gongbao BB\ 7,
no. 340 (Guangxu 1 [1875]). On the magazine see Wang Lin F#f, Xixue yu bianfa: “Wanguo gongbao”
yanjiy PHEREASEE © (BRI ) 198 (Western learning and reform: research on the Wanguo gong-
bao) (Jinan: Qilu shushe, 2004).

30 Apud Wei, Haiguo tuzhi, vol. 2, 1108. Xu Jiyu #4875, Yinghuan zhiliie jHZsE0E (Account of the
world) (Shanghai: Shanghai shudian chubanshe, 2001), 179-180, see also apud Wei, Haiguo tuzhi, vol.
2,1370.
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contemporary Western usages that discussed the “constitutional history” of An-
cient Greece, including “Solon’s Constitution.”3"

Finally, what is especially noticeable about the passage mentioning the US
Constitution is that it does clearly indicate the nation-building function of consti-
tutional charters. In the United States, the Constitution was already a time-hon-
oured symbol of the country. In Europe, instead, constitutional charters were still
being tortuously negotiated as parts of political struggles, and there were still mon-
archs—like the King of Prussia mentioned in Heine’s poem —who resisted to the

notion.

) Early Chinese Translations of the Constitution of the USA: From the

United States to British Singapore to China to Japan

East Asian perceptions of the United States continued to be shaped by Elijah Cole-
man Bridgman’s work for decades after the publication of his Sketch in 1838. Sev-
eral other altered versions of his book were published in the following years and
decades. The last edition was a version which put a focus on the federal system of
the United States. It was published in 1861 in Shanghai under the title Sketch of the
American Federation (Damei Lianbang zhiliie KERFEE).

Several scholars have explored how the US Constitution fared in 19 cen-
tury China, in particular early translations of it. In 1989, Yang Yusheng maintained
that the first full translation of the US constitution was published in 1902 by Zhang

Zongyuan 537 (1877-?).32 Then, in the 1990s, Wang Lin, in his research about

301 For an example of just a few years before the Chinese texts were published see Robert Isaac Wil-
berforce, The Five Empires: An Outline of Ancient History (London: James Burns, [1841]), 88.

302 His article Yang, “Zhongguoren de Meiguo xianfa guan,” is reprinted in Yang, Meiguo lishi sanlun,
130-142; for Zhang Zongyuan'’s translation see 133-134. Huang Annian has published extensively on
the US Declaration of Independence and the US Constitution, including a list of full translations pub-
lished since 1902 through Republican and People’s Republican times. He does, however, not discuss
the 19t-century precursors. The author would like to thank Prof. Huang for kindly sending a list of
articles written by him on the subject (written communication of October 9, 2017). Huang Annian &
Z4E, “Guanyu ‘Duli Xuanyan’ he ‘Meiguo Xianfa’ zhongyiben” Bt (BILES) 1 (EEFE)
13 A (On the Chinese translations of the “Declaration of Independence” and the “Constitution of
the United States”), Meiguoshi yanjiu tongxun SEE W78 #ER, no. 1 (1995).
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the Wanguo gongbao, found out that said magazine had already published a trans-
lation of the US Constitution in 1881, asserting that this was the first translation of
the US Constitution.’® Indeed, the Constitution had been published in no. 642 of
June 1881, under the title “Continued Brief Account of a Trip Across the World, no.
26: Founding a Nation and Establishing a Polity” (Xu huanyou digiu liieshu di er-
shiliu ci: Jianguo Lizheng SE¥ZIEHIER E LSS — 175K+ EEEITLEY). 3

Later, in 2009, Li Wenjie 237 found and discussed another translation of
the United States Constitution, made in the same year of 1881 at the Chinese lega-
tion in Washington, which Li Wenjie called the “first translation into Chinese of
the United States Constitution.”3% In 1880, there had been a large-scale anti-Chi-
nese riot in Denver, so large that it was compared to the “emeutes of the French
Commune”3% at the time. The Chinese minister, Chen Lanbin [ E#Z (1816-1895),
demanded that the perpetrators be punished, but the US American government
replied that it could nothing about it, for the Constitution forbade such interven-
tions by the federal government.*” The Chinese minister thus asked Cai Xiyong %%
#58 (1850-1896), one of the diplomats stationed there, to translate the constitution
in order to fully understand it. The translation was then sent to the Zongli yamen
ZE3H1EFY, where it loafed about for a few years.

Or did it really loaf about at the Zongli yamen? No, it was actually read by
officials. Two of them later published different versions of the translation in their
works. Zhang Yinhuan 5&F&fE (1837-1900) included it in his diary published in

1896.3%% At the end of the translation, Zhang remarked that he did not know

303 Wang, Xixue yu bianfa, 73-74.

804 “Xu huanyou digiu liieshu di ershiliu ci.”

35 Lj, “Shoubu hanyi Meiguo Xianfa wenshi kao.”

306 Chicago Daily Tribune, “Chit-chat: The Denver Riot—Who Is Liable for the Damage Done? How
the Reading Railroad Company Was Forced into Bankruptcy. Senator Hill —The Speakership —Maj.
Swaine—The Grant-Chaffee Wedding. The Bernhardt Boom —Sara as Compared with Other Noted
Actresses.” November 21, 1880.

307 For the full story see Li, “Shoubu hanyi Meiguo Xianfa wenshi kao.”

308 Zhang, Sanzhou riji, vol. 2, 43b—63b.
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whether the translation had already been published in China or not.?® It had:
seven years earlier, in a book published by Fu Yunlong {#2E#E (1840-1901) in
1889.310 Equally, Li Wenjie and his colleagues have noticed Zhang’s publication,
but not the version published by Fu Yunlong, which has not been discovered by
secondary literature up to this day. Fu’s translation shall be discussed in the next
sub-section.

The translation also made its way to the press: A year later, Cai’s translation
was published in the Chinese Progress (Shiwu bao H§#5%), the reformist paper ed-
ited by Liang Qichao in Shanghai. The translation came out in six instalments be-
tween November 15, 1897 and February 11, 18983 in a version virtually identical
to the one published by Zhang Yinhuan, complete with amendments and com-
mentaries.3!?

Another reformist journal, the British Eastern Asia News (Dongya bao 3Rin
#§), published yet another translation of the US American constitution just half a
year later, in 1898. In spite of its odd English name, the magazine was rather a Sino-

Japanese codperation: It was the first Chinese-language magazine edited in Japan,

309 Tbid., 63b.

310 Fu, Youli Meilijia Hezhongguo tujing (chapter “On the state,” guoshi zhi [F=% ).

311 Editions 45-48 and 50-51. Cai Xiyong 25§55, “Meiguo Hebang mengyue” 3554 FTEF4Y (Consti-
tution of the United States of America), in, Qiangxue bao, Shiwu bao 52E:#; - B§7#5#; (Exhortation to
learning; The Chinese progress), reprint, 5 vols. (Beijing: Zhonghua shuju, 2010), vol. 4, 3101-3102;
3169-3172; 3237-3242; 3305-3308; 3437-3442; 3513. Hu Qizhu #HHA¥, “Cai Xiyong Meiguo Hebang
Mengyue yiben kaolun” 25§55 (ERE&FFEHLY) =A% (Examination of Cai Xiyong’s translation
of the Constitution of the United States of America), Xueshu yanjiu Z4fi5hft7%, no. 3 (2011), 95, claims that
the translation was published on the 10t month of Guangxu 23 (November 5, 1897). This is incorrect.
Edition 44 of the China Progress (Shiwu bao H¥7%5#), published on November 5, 1897, did not contain
any part of the translation; the translation began 10 days later. See Qiangxue bao, Shiwu bao, vol. 4,
2978.

312 The two versions have a slightly different wording here and there. See Hu, “Cai Xiyong "‘Meiguo
Hebang Mengyue’ yiben kaolun,” 95. Apart from that, the version printed in the China Progress con-
tained one minor omission. Between edition 47 and 48 (3305), the magazine omitted the first sentence
of article II, section 1.6 (3575484 R EFARA B S I E R EGH BURRE T H R LLRIAE4T B IE4H4R, orig-
inal: “In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability
to discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President”).
Cf. Zhang, Sanzhou riji, vol. 2, 109. In the beginning of edition 50, the magazine stated that the instal-
ment continued the one in edition 49, while in reality it continued edition 48.
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more precisely, in Kobe.>® Therein, a certain Kang Tongwen 55 from Nanhai
Fd &, a member of Kang Youwei’s family,?"* translated the Japanese publicist Tsu-
boya Zenshiro’'s FEAZEIURS (1862-1949) translation of the US Constitution. The

tirst edition of the magazine, of June 29, 1898, carried the introduction,*® and the

313 From number 7. onward, the magazine dropped the “British” part and was thenceforth entitled
The East Asia. All contributors were either Chinese and Japanese, and only one of them —perhaps—
had connections to Britain: his name in the magazine started out as Ying Ye Dong TEEEff, but after
the second number, the first syllable, Ying 3%, which can stand for England, was dropped. On the
magazine see Jiang Haibo 3%/, “’T6aho’ ni kansuru shohoteki kenkyti: Kindai Nitchai ‘shiso rensa’
no senjin toshite” T EHEH; ; (ZBI9 2 URAINST  oH R T BARESH | O L L T (Initial re-
search on the “British East Asia Magazine”: The vanguard of modern Sino-Japanese “intellectual
linkage”), Gendai Chiigoku kenkyii 33 [EHH7%, no. 32 (2013). This translation is also reported in the
1902 catalogue Xu Weize 4R and Gu Xieguang EE&E, “Zengban dongxixue shulu” &k B g
4% (Catalogue of books of Eastern and Western learning, augmented edition), in Wang Tao T2,
Gu Xieguang EE*&Y et al., Jindai yishu mu ¥7{XzEE H (Beijing: Beijing Tushuguan chubanshe, 2003),
73.
314 According to a report written by the prefect of Hydgo Prefecture, Omori Shigekazu AFEE— (the
reading of the name’s last syllable is unclear), to the Foreign Minister of Japan, Okuma Shigenobu &
FREE(Z (1838-1922), Kang Tongwen FE[E S was a nephew (0i #) of Kang Youwei’s, who worked for
the Dongya bao 3t and was studying Japanese with Yamamoto Ken [[[45E, a Japanese sinologist.
While Tong [A] is indeed the syllable used in the Kang clan for the generation following Kang’s gen-
eration, the report does not clarify how many grades of separation there are between both of them.
In the letters of Kang Youyi FFH1#, a cousin of Kang Youwei’s, to Yamamoto Ken, there appear to
be two distinct “Kang Tongwen” §[&]3: one his own son, and one his nephews (zhi #&), styled Jiefu
41, who was the one working at the Dongya bao 3 5i#;. For Omori’s report see Hyogo-ken Chiji
Omori Shigekazu (?) fLEERA A1 KA E —, Kimitsu ju dai 1550 g6: Gaimu Daijin Hakushaku Okuma
Shigenobu Dono: Shinkoku seihen ni tsuite {## 25— HHOH : INEREMHEAPREERE © ERE
%~k A 7 (Secret report No. 1550: To foreign minister Count Okuma Shigenobu, about the political
upheaval in the Qing Empire), Meiji 31/9/27 [September 27, 1898], file no. B03050063900, Diplomatic
Archives of the Ministry of Foreign Affairs of Japan, Tokyo. For Kang Youyi's letters with commen-
tary see Lii Shunchang Z g+, “Ko6 Yugi no Yamamoto Ken ni ateta shokan (Yakucht)” FEE DL
AFEIZFETHERE (FRF) (Letters by Kang Youyi to Yamamoto Ken [translations and annotations]),
Shitennaji Daigaku kiyo VU7 F2 A48 55, no. 54 (2012), C111, 402-403 (n. 13), C112, 404-405 (n. 21);
Li Shunchang #JlEE and Ono Yasunori /NEFZEH,, “Ko Yugi no Yamamoto Ken ni ateta shokan
(Yakucht, sono san)” FEAEDWAREICSE THEM (FUF - ZD=) (Letters by Kang Youyi to
Yamamoto Ken [translations and annotations, part 3]), Shitenndji Daigaku kiyo VUK T FFKF4CHE,
no. 60 (2015), C161, 368-369, C165, 372373, and Lii Shunchang = /[E£ and Ono Yasunori /NEFFE,
“Ko Yiigi no Yamamoto Ken ni ateta shokan (Yakuchii, sono yon)” BEE#DILAEIC58 T - =0
(FF - #0IU) (Letters by Kang Youyi to Yamamoto Ken [translations and annotations, part 4]),
Shitenndji Daigaku kiyo VUK EFF K4 HE, no. 61 (2016), C176, 262. See also Hu Xiaojin &HHEE#E,
“Qingmo Minchu Meiguo xianfa zai Zhongguo de fanyi yu chuanbo” 7 B35 Bl 245 T AT &l
SEELEFE (The translation and dissemination of the constitution of the USA in China in the Late Qing
and Early Republic), Huadong Zhengfa Daxue xuebao FERENEKEEH, no. 3 (2015), 98.
315 Tsuboya Zenshird FEZAZPUES, “Meiguo xianfa: zonglun” SE£BE L © 445 (The constitution of the
USA: general remarks), trans. Kang Tongwen F[&] 5, Dongya bao B 5i#, no. 1 (1898).
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text of the constitution was translated in nine instalments, published from the sec-
ond to the eleventh edition of the magazine.

In spite of the academic flurry surrounding the US Constitution, few have
taken due notice of another crucial text, the 1861 Sketch of the American Federation.?'¢
In Japan, Sasaki Yo {24 /K5 mentioned it in a 2003 article, without being noticed
in China.?"” In a recent article of 2015 dealing with the evolution of the terms zhengti
Ff8 and quoti [E]#8, Deng Huaying &}#£%% recognised that Bridgman's zhengti was
translating the US constitution, without noticing that it was actually the earliest
translation of the US constitution into Chinese and, in fact, of any constitutional
charter.?'s

Most surprisingly, those who specifically ask about the earliest versions of
the US Constitution have not yet discovered this text. Hu Qizhu &#§EHAE: shortly
mentions it, falsely attributing it to William Muirhead (Mu Weilian 7F4%Kg, 1822—

1900) and swiftly dismissing it as “fragmented and vague, not being a complete

316 See, of those not mentioned yet, Liu Wei £[f& and Fan Jinxue ##EE2, “Meiguo xianfa lilun zai
Zhongguo de zuichu chuanbo” 35 F A 3 1E F BAYE ) #% (The initial dissemination of US
American constitutional theory in China), Shandong shehui kexue LR &F}E, no. 5 (2009), who are
aware of both Elijah Coleman Bridgman and of the translation published in the Wanguo gongbao in
1881, but not of Bridgman'’s Sketch of the American Federation. Discussing Li Wenjie’s and Hu Qizhu’s
articles Hu, “Qingmo Minchu Meiguo xianfa zai Zhongguo de fanyi yu chuanbo.” See also Liu
Jianhui Z[7###E, “Demon Capital Shanghai: The ‘Modern’ Experience of Japanese Intellectuals,” Sino-
Japanese studies 16 (2009). It must be noted however, that all the arguments presented refer to “com-
plete” translations of the US Constitution. They are, thus, not technically false: Bridgman'’s text does
not qualify for being a full translation, as it does not translate the amendments.

317 Sasaki YO {4 A5, “Shinmatsu no ‘kenpd’: Nisshin sensé zengo” JHEARD "&E |+ HIESFHI
% (“Constitution” in the late Qing: Before and after the Sino-Japanese War), Kyiishii Daigaku toyoshi-
ronshii JUINARZFHE R 5mEE 31 (2003), 139.

318 Deng Huaying B[ #£2%, “1834-1898 nianjian ‘guoti’ yu "zhengti" gainian de yanbian” 1834-1898 4£
i “EIRE Bl BUEE” MEaMYEEE (The development of the concepts of “guoti” and “zhengti” in the
years 1834-1898), Xueshu yanjiu Z24ii5E, no. 3 (2015), 99. Furthermore, Xiong Yuezhi’s translator
Natascha Vittinghoff, in a footnote, translates the chapter title of Bridgman’s book, “Jianguo lizheng”
EBIILEY as “The constitution.” However, Xiong’s article is not concerned with the term “constitu-
tion,” but with the term “president,” and he does not indicate that, in the examples he is adducing,
he is actually translating the US Constitution back into English. Vittinghoff’s en passant translation,
thus, did go unnoticed by scholarship. See Xiong Yuezhi 88 H 7, “’Liberty’, ‘Democracy,” ‘President’:
The Translation and Usage of Some Political Terms in Late Qing China,” trans. Natascha Vittinghoff,
in New Terms for New Ideas: Western Knowledge and Lexical Change in Late Imperial China, eds. Michael
Lackner, Iwo Amelung and Joachim Kurtz (Leiden: Brill, 2001), 83.
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direct translation” (lingsui er mohu, bing fei wanzheng de zhijie duiyi ZRFMER - FF
JESEREA E BEEEE).31° Hu's article ignores the 1861 Sketch’s connections to the Wan-
guo gongbao article, and it has not inspired further researchers to continue explor-
ing the matter: a follow-up article by Hu Xiaojin #HlE# still discusses the 1881
Wanguo gongbao article while ignoring the 1861 sketch. Hu’s argument is that while
Cai’s translation and the Wanguo gongbao translation both appeared in 1881, it was
the latter one which was the influential one.??

But in fact, the 1881 article published in No. 642 of the Wanguo gongbao was
nothing else than a revised copy of a chapter in Elijah Bridgman’s 1861 book. Even
the subtitle of the Wanguo gongbao article is the same as the chapter title in the
book:*! “Founding the Nation and Establishing a Polity” (Jianguo lizheng 7E[E]17.
B).

The book chapter began explaining that in the world, there were essentially
three modes of government: Absolute monarchies, of which China, Vietnam and
Turkey were named as examples; constitutional monarchies in which the monarch
and the people held common sovereignty (like England and France); and republics
without a hereditary ruler like the United States. The 1881 article maintained this
explanation, but changed the examples somewhat. For absolutist countries, the
text now gave the three standard examples that would stay very common until the
global wave of constitutional upheavals in the 1900s: China and Turkey in Asia,
and Russia in Europe. The introduction also reflected the political changes that had
happened between 1861 and 1881: After the Third Republic had been proclaimed
in 1870, France changed from being an example of a constitutional monarchy to

being an example of a republic. Moreover, the perspective was neutralised: The

319 Hu, “Cai Xiyong ‘Meiguo Hebang mengyue’ yiben kaolun,” 95-96. Hu does, however, correctly
give Bridgman and not Muirhead as the author in the footnotes, 101.

%20 Hu, “Qingmo Minchu Meiguo xianfa zai Zhongguo de fanyi yu chuanbo,” 102-103.

321 Bridgman, Damei lianbang zhiliie, 24-27.
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USA changed from being Bridgman’s “my (federated) country” (Wo [lianbang] guo
¥ (BB ) ) to being just the USA (Meiguo 3=[E).

Both texts then proceeded to explain the genesis of the constitution. They
were largely the same text, with but minor differences in detail. Both texts used
the same word for “constitution:” Zhengti F{#g. Although this expression came to
mean constitution in the broader sense of “form of government,” it was clearly
used for the written charter, a sense in which would continue to be used in 1860s
Japan.®? Finally, the 1881 text also tacitly corrects the date when the Constitution
was established from Qianlong 52 (=1787) to Qianlong 53 (=1788).

The Sketch—and, with only minor changes in wording, the 1881 article—
went on to translate first the preamble and then the seven original articles of the
US Constitution. The translation contains the main parts of the articles, but is
abridged and omits sections of less interest to Chinese readers. Thus, Hu (and with
him, the other scholars searching for the first “complete” translation) is right in
pointing out that the translation is not complete.

But is it also “fragmented and vague?” The 1861 text is indeed a bit more
precise than its 1881 clone: While the 1861 text does give commentary-like expla-
nations in fine print (e.g.: “According to a Law given in the year of Qianlong 50, a
State is allowed to elect one member [of the House of Representative] per 30.000
inhabitants”3?%), the 1881 text does not make a distinction between main text and
commentaries, setting them off with mere spaces. Sometimes, the order of the text
is changed: In the original constitution, the composition of the House of Represent-
atives precedes that of the Senate, while in the translation, the Upper House (=Sen-
ate) precedes the Lower House (=House of Representatives). But overall, the trans-
lation is rather coherent and accurate, translating all seven articles of the US con-

stitution.

322 Cf. Rao, “Cong she yiyuan dao li xianfa,” 31, who ignores that the term was also used in Chinese
and not only in Japanese.
323 Bridgman, Damei lianbang zhiliie, 26; “Xu huanyou diqiu liieshu di ershiliu ci,” 370b.
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But in one sense, the Wanguo gongbao is more complete than the Sketch.
While the 1861 version does continue to discuss US American political posts and
the judiciary system, the Wanguo gongbao does, in the following edition (no. 643, of
June 11, 1881), publish still another article, entitled “Constitutional Amendments,
with an Ilustration” (Xiuzeng zhengti bing tu {ZHEE#G I [E]). Therein, all fifteen
amendments to the US Constitution that had been passed so far were translated,

with some abridgments. The translation ended full of praise:

This is the charter that founds the Union. Regardless of whether the Presi-
dent or the Congress or federal officers meet and deliberate about any mat-
ter, they have to unwaveringly follow the Charter. All who follow it, thrive,
but those who do not follow perish. This is a principle of course. Are the

relations of this Constitution not admirable?

BERIEFL I B 2 R A G R EA S AR E A bt E B g M S A 150
A EEE N A A BT A g AR I )y — o 2 Bt LB 2 B S A L

324

But Bridgman’s 1861 book is not only remarkable for being the first (albeit
abridged) translation of the US Constitution; it is also remarkable for being an early
example of the international co-production that was the notion of a constitution. It
was a Chinese-language book whose precursor had been written by an American
missionary and printed in Singapore, and whose 1861 edition, published in Shang-

hai*®, had been revised by a Chinese scholar from Nanking named Guan Sifu &

324 “Xu huanyou diqiu lileshu di ershigqi ci: xiuzeng zhengti bing tu” 4EERHFHERZE M E -+« &
HAEr#E I & (Continued brief account of a trip across the world, no. 27: constitutional amendments,
with an illustration), Wanguo gongbao BB\ 13, no. 643 (Guangxu 7 [1881]).

35 For importance of Shanghai within East Asia see Liu Jianhui 27, “"Modernity” Comes out of
Shanghai: The Foundation and Development of an Information Network in the Bakumatsu-Restora-
tion Period,” in Historiography and Japanese Consciousness of Values and Norms, eds. Joshua A. Vogel
and James C. Baxter (Kyoto: Kokusai Nihon bunka kenkyt senta, 2003) and Liu, “Demon Capital
Shanghai.”
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(€ (?—1860).% From there, the book went to Japan, where it made a career of its
own. The first Japanese edition—it would not remain the only one’”” —was pub-
lished in Tokyo three years later, in 1864. The Japanese book was not a translation,

but was edited in the original Chinese with reading marks for Japanese kanbun

added by the scholar of Western learning Mitsukuri Genpo ZE{EFTH (1799-1863).

The Japanese edition of the book came at the right time to the right place
where it was needed. For in the middle of the 19* century, the political system of
the Tokugawa Shogunate fell apart, marking the end of the Edo period. In
1853/1854, Matthew Calbraith Perry (1794-1858), Commodore of the United States
Navy, forced Japan to open her ports for foreign commerce. Following this, Japan
was forced to sign a series of treaties with highly disadvantageous clauses, the so-
called “unequal treaties.” In 1867, the Meiji BH;& Emperor (1852-1912) ascended to
the Throne, initiating an extensive programme of political reforms beginning from
1868.

In the midst of this upheaval, it was not in China where the notion was first
vigorously used for the sake of internal political reform, but in neighbouring Ja-
pan—and Japan would also become the first East Asian state to implement a con-
stitutional charter. Japanese debates about constitutionalism began in the Ba-
kumatsu %K period (1853-1868), and continued even more vigorously after the

Meiji Restoration.>?

36 On Guan Sifu and the Sketch of the American Federation see Yao Dadui k% i, “Wanqing chuan-
jiaoshi Zhongguo zhushou de shenfen rentong wenti: Yi Wang Tao, Guan Sifu, Jiang Dunfu wei
zhongxin” WUEEH LR EBIFHEMEREME: DLEE - ERE - FZIEB .0 (Problems about
the personal identification of the Chinese assistants to the late Qing missionaries: Centering on Wang
Tao, Guan Sifu, and Jiang Dunfu), Zhongguo xiandai wenxue yanjiu congkan FEFRA S EMFEEEF),
no. 11 (2014), 36-39.

327 On the various editions of the book in Japan see Sugii Mutsurd ¥2-758f, “Taimi Renpo shiryaku no
honkoku " KZERFERS , DOFIZ) (The reprint of the Sketch of the American Federation), Shiso 5%,
no. 47 (1990).

328 About Bakumatsu and Early-Meiji discussions on constitutionalism see Banno Junji #i#75&, Mi-
kan no Meiji ishin K52 DILE4EHT (The unfinished Meiji restoration) (Tokyo: Chikuma shobd, 2007).

101



In March 1868, the newly-ascended Meiji Emperor issued a short five-arti-
cle Charter Oath (Goseimon {HZ3Z), a declaration of intent which set the basis for
the subsequent Meiji reforms. Three months later, in June of 1868, the newly-as-
cended Meiji Emperor proclaimed Japan’s first constitution, drafted by Soejima
Taneomi gl EfEE (1828-1905) and Fukuoka Takachika #g[@2%25 (1835-1919). The
document came to be known as Document on the Government System (Seitaisho F{f
£),% but its original title was a syllable shorter: Seitai (Chinese zhengti Fifg) 30—
the same Seitai used by Elijah Bridgman in his book to describe the Constitution of
the United States.

While there is no direct evidence that the title refers to Bridgman’s transla-
tion, scholarship does suppose that Bridgman’s book was widely read by leading
Japanese figures of the time, including the drafters Soejima and Fukuoka, as well
as others such as Kato Hiroyuki.®®! That the book was seen as crucial in the early
development of the notion of a constitution in East Asia can also be seen from the
writings of Hozumi Nobushige #Ef&E[F EE (1855-1926), who mentions it as one of

the basic examples in his musings about “constitution.”?® It is, thus, quite possible

329 Wilhelm R6hl, History of Law in Japan since 1868 (Leiden, Boston: Brill, 2005), 31. On the Seitai EUf#%
see 31-40.

30 Seitai B{#E (Constitution) (Tokyo: Izumiya ichibee, Keit 4 [1868]).

31 Suzuki Shiji $ARKIEXR, “Terminology Surrounding the ‘Tripartite Separation of Powers,”” Sino-
Japanese Studies 14 (2007). Suzuki'’s article deals specifically with the word seitai #{#g, but only in the
meaning of “forms of government.” Albeit expressly mentioning Bridgman, he overlooks that it can
also directly refer to a constitutional charter. Instead, Suzuki maintains that the drafters learned the
“spirit” of the United States Constitution through books like Bridgman’s and Fukuzawa Yukichi’s &
JRefies (1835-1901) Things Western (84). Both Bridgman’s and Fukuzawa’s works contained a trans-
lation of the US Constitutional charter, and not only a description.

32 Hozumi, Hos0 yawa, 171. Hozumi writes that there had been no adequate translation for the term
“constitution,” and that Elijah Coleman Bridgman translated it to “established rules to be followed
by generations” (shishou chenggui H5Ff#R). Hozumi does not mention that Bridgman translates the
text of the United States Constitution, although this does not mean that he oversaw it, for this state-
ment was not necessary in his context. But what is strange is that he gives “established rules to be
followed by generations”(shishou chenggui/seshu seiki t<ff#1) as a translation for the term “consti-
tution,” when the real translation was zhengti/seitai s, and the expression shishou chenggui/seshu
seiki tH5FRER was merely an attribute of zhengti/seitai B{#g: “Together, they agreed to adopt a consti-
tution, so that it may be the established rules to be followed by generations in the New Country”
(gongtong yiding kaichuang zhengti, yi wei Xinguo shishou chengqui /NG5 ERFAIFRS - DAE B TR
# o 7). Bridgman, Damei lianbang zhiliie, 26.
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that the title of the Seitai harked back to Bridgman’s translation of the United States
Constitution. At any rate, it is neither surprising nor uncommon that a constitu-
tional charter was called “form of government,” as this is actually the original
meaning of the very word “constitution.”

The “June Constitution” —as Ernest Satow (1843-1929) translates the
Seitai** —was much more substantial than the Charter Oath, restoring the Council
of State (Dajokan XU E ) as the highest office of the state, organising the separation
of powers and providing for elections (which were limited to public officials).
But—again, in the words of Ernest Satow, —it was “pretty evident that this consti-
tution was not to be the final one, and it seemed ... to contain in itself the elements

of change.”3%
d) The Japanese Constitutional Process, 1871-1890

A large portion of literature contends that the term xianfa 7% in its modern sense
was first used in Japan.®®> This is not completely accurate: It was actually first used
by Wang Tao F-#5 (1828-1897) in 1870, after he returned from a trip to Europe.?*
Although the term did eventually acquire a strong Japanese feeling,? it only be-
gan to be used in Japan three years later. In 1873, Oi Kentaburd A FH-EAER (1843—

33 Ernest Satow, A Diplomat in Japan: The Inner History of the Critical Years in the Evolution of Japan when
the Ports were Opened and the Monarchy Restored, Recorded by a Diplomatist who Took an Active Part in the
Events of the Time, with an Account of His Personal Experiences during that Period (Philadelphia, London:
J.B. Lippincott Company; Seeley, Service & Co., Ltd., 1921), 381. It is to be noted that Satow also
translates the Charter Oath as “March Constitution.”

%4 Ibid., 381.

3% Cui, “Qingting zhixian yu Mingzhi Riben,” 17.

3% See Rao, “Cong she yiyuan dao li xianfa,” 31.

%7 See a speech held by Yan Fu #&{& (1853-1921) in 1906, entitled “The General Meaning of ‘Consti-

1z

tution’” (Xianfa dayi ;5 K E), wherein he criticised that, as in ancient times xian 5 meant the same
as fa 7%, xianfa 74 was a tautology. He remarked that “the new words of today came after having
been peddled in Japan, and most of them suffer of this defect.” Yan Fu [&{&, Yan Fu heji (Yan Fu wenji
biannian (2): Guangxu sanshinian—Xuantong yuannian), 1904-1909 B8 &5 (BIECERE () ¢
4 =HHF--E4TH), 1904-1909 (Collected Works of Yan Fu [Works of Yan Fu in Chronological Or-
der (2): Years Guangxu 30 - Xuantong 1], 1904-1909) (Taipei: Gu Gongliang wenjiao jijinhui, 1998),
472. The translation slightly differs from that presented by Zhao, “Rethinking Constitutionalism in
Late 19" and Early 20 Century China,” 472.
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1922) and Mitsukuri Rinsho ZEAEEEtF (1846-1897), the grandson of Mitsukuri
Genpo, the man who had annotated Bridgman’s book, used the term in an official
translation of a French textbook penned by Emile Delacourtie (1859-?).3 Moreo-
ver, Hayashi Masaaki #fIEHH (1847-1885), a young scholar who had been sent for
studies in the USA and in Europe, occupied a post in the Dajokan KELE upon his
return and published several books in 1873, including one entitled Constitution of
England (Eikoku kenpo T:E7E.£)*® and one full translation of the US Constitution
(Gasshitkoku kenpo & 75 5).340

Generally speaking, in the Bakumatsu and early-Meiji debates, Japanese in-
tellectuals strove to create a “prosperous country” (fukoku & [E]) and a “strong mil-
itary” (kyohei 721%)34 Such was also the argument made—in literary Sinitic—by
Hayashi Masaaki in the foreword to the translation of the US Constitution, an ar-
gument that would later also be very prevalent in Chinese discourse. A constitu-

tion was the key for a nation to becoming “prosperous and strong” (fukyo & 5i):

Why is it that all the countries in the Far West are getting more prosperous
and stronger by the day? It is because their political systems have more com-
monalities than differences. The similarities boil down to one point: the

adoption of a constitution.

EPEEFT H 2= i ) s HBe R R N R e — Z HAEL &R

38 Emile Delacourtie, Fukkoku seiten {:E0F B (Compendium of the government of France), trans. Oi
Kentaro KFHEAREE and Mitsukuri Rinsho ZAE#E, 12 vols. ([Tokyo]: Shihosho, Meiji 6 [1873]), vol.
1, chapter “Topic” (Daigen #HE), 2b. The term kenpo &4 is usually credited to Mitsukuri rather than
to Oi.

3% Hayashi Masaaki #R1EBH, Eikoku kenpo FE[E]75 % (Constitution of England) (Tokyo: Kyuchido, Meiji
6 [1873]).

340 Hayashi Masaaki #R1EHH, Gasshiikoku kenpo & . Bl 7& % (Constitution of the United States) (Tokyo:
Kyuchido, Meiji 6 [1873]).

341 Secondary literature has debated whether fukoku kyohei was a single slogan or whether fukoku and
kyohei were two distinct concepts. See Banno, Mikan no Meiji ishin, 156-158.

342 Hayashi, Gasshiikoku kenpo, 1a.
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The debates were not only passively received on the Japanese side. The drafters of
the final constitution did actively discuss their constitution with foreign constitu-
tionalist colleagues, first in travels abroad, then in letter correspondence and by
hiring European advisors in Japan, like, most famously, Hermann Roesler (1834—
1893) and Albert Mosse (1846-1925).34 In 1871, the Meiji government sent the
Iwakura Mission to the United States and Europe with the aim of renegotiating the
“unequal treaties.” Although the mission, led by Iwakura Tomomi =& B 15
(1825-1883), a minister at the Japanese government, did not succeed with this goal,
it succeeded with a second one: to study western societies, including their political
institutions, in order to modernise Japan.

Certainly, the conditions under which this process of introducing the Meiji
constitution took place were highly specific to Japan. Internally, more than two
hundred years of Tokugawa rule had ended, turning the country’s political con-
figuration upside down. Externally, the Meiji reforms, with the constitutional pro-
ject at the top, were effected under the impression of the “unequal treaties” forced
upon Japan and hence aimed at securing Japan’s sovereignty. 3

Again, crucial questions in the debates were whether Japan was mature
enough for a constitutional system, how a constitution could be made to represent
Japan’s specificities and what role education played in this process. Fukuzawa
Yukichi, one of the most influential intellectuals of early-Meiji Japan, after travel-
ling extensively on diplomatic missions to the United States and Europe, published
in 1868 a seminal book entitled Things Western (Seiyo jijo 75;%51%). In his book, he
explained to the Japanese readership that, according to European political scien-

tists, there were six conditions for civilized politics. The fourth condition was “the

33 On Rudolf von Gneist’s (1816-1895) correspondence with Japanese leaders about the Japanese
constitution see the fresh findings by Takii, The Meiji Constitution, 85-87.
344 Gee Oishi Makoto K51, Nihon kenposhi HZRFE %5 (Constitutional history of Japan) (Tokyo:

Ythikaku, 1996), 9-12, and Miyazawa Toshiyoshi, Verfassungsrecht (Kempo), trans., ed. Robert Heuser
and Yamasaki Kazuaki (Koln et al.: Carl Heymanns Verlag, 1986), 19.
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education of talents through the building of schools” (gakko o tate jinzai o kyoiku
suru koto B T T NA T EHFH AL 1).3%

One of the notions that came up in Japan, too, was that the people had to
be equipped with the necessary knowledge (jap. minchi/mand. minzhi [£%Y) for a
country to develop. Tsuda Mamichi had spent several years in the Netherlands
studying political science and constitutional law. Upon his return, in 1868, he pub-
lished the book Western Constitutional Theory (Taisei kokuhoron Z=p5[E;A5), a trans-
lation of lectures on constitutional law (Staatsregt) he heard in the Netherlands by
Simon Vissering (1818-1888). When discussing the sovereignty, namely popular

sovereignty versus the ruler’s sovereignty, Tsuda wrote:

The degree of that country’s cultural sophistication follows the level of en-

lightenment of the popular knowledge.

A SR /e RS 4= e

Fukuzawa Yukichi himself stressed several times the importance of equipping the
people with the right knowledge for the proper functioning of a modern govern-
ment. Thus, in his 1878 Primer on People’s Rights (Tstizoku minken ron {5 EAE ),
he declared:

If the people are stupid, then the government will also be stupid. If the peo-

ple are wise, then the government will also be wise.

ANEREF L ABIFEINES 7 2 AREF L BN EIREFZ

35 Fukuzawa, Seiyo jijo, 8a.

36 Vissering and Tsuda, Taisei kokuhoron (1868), kan % 1, 8a; Vissering and Tsuda, Taisei kokuhoron
(1877), 32. The first handwritten manuscript of 1866 has a slightly different wording: H:[E A S
DJERZBHADFELAHE . Vissering and Tsuda, Taisei kokuhoron (1866), vol. 1, chapter 2, section
16.

37 Fukuzawa Yukichi f&Ries, Tsizoku minken ron 3R EMESR (Primer on people’s rights) (Tokyo:
Yamanaka ichibee, Meiji 11 [1878]), 12.
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Another Japanese statesman of the early Meiji period, Kido Takayoshi =271,
(1833-1877), too, argued for a constitution to be carefully introduced in accordance
with the “degree of civilisation” of a country, in an argument that would later also

be often heard in Qing China:

...the internal conditions of the country must be profoundly studied, what
the people produce must be taken into account, and, most important of all,
policies must be suited to the degree of civilization of the people. Again, in
ordering the affairs of a nation, its strength must be taken into account. If
not, one good will be converted into a hundred evils. ... Those who order
the affairs of a nation should remember before taking action, to consider
the due sequence of measures, and should proceed by gradual steps in
nourishing its strength, for no nation ever attained a perfect state of civili-

zation in a single morning. ...3%

CERTNEREET EAN BB AR /BT  HE b/ E=EY T
REMiEt AL T E b ~ RL—BHTEHA N = "N A—E/F17 ) ~ T
FEt) TEIBELTL A —FES THEN L~ BE7HANLE L
NFET TFTAZNEY VERTEXINRT ~ JTE7 = HY 7HB=17
Ny~ HE  FIAE T ) —H] S BE 7 R ABVFT=IEF L 31~ e

There was wide divergence on how quick or how slow the gradual transition to a
full-fledged constitution should be, and in general of what shape the nascitura con-
stitution of Meiji Japan should take. But the principles of gradualism and of ac-
cordance to the national specificities as such were agreed on. Thus, the Japanese
government announced the goal of gradually advancing towards a full-fledged

constitutional system and presented a first draft of a (final) constitution in 1878. In

348 The translation follows William T. de Bary, Carol Gluck and Arthur E. Tiedemann, eds., Sources of
Japanese Tradition: Volume Two: 1600-2000 (New York: Columbia University Press, 2005), 681.

39 Apud Kido Ko denki henzanjo K= A\MEELARELAT, ed., Kido Takayoshi den /K2 70./0# (Biography
of Kido Takayoshi) (Tokyo: Meiji shoin, Showa 2 [1927]), 1567.
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1881, the Meiji Emperor announced that a National Assembly would be opened in
1890.

One of the participants of the Iwakura Mission, the young Ito Hirobumi,
became the main figure behind the Meiji Constitution.® In 1882/1883, a further
mission, headed by Ito, visited several countries of Europe and the United Studies
with the specific goal of studying the respective constitutions. In 1884, an imperial
order created the Office for the Investigation of Institutions (Seido torishirabe kyoku il
FEHLH 7). The Constitution of the Empire of Japan (Dainippon kenpa K H A7 B 7%
7%) was proclaimed on February 11, 1889 and went into effect in 1890 (Meiji 22),
essentially following the German (Prussian) model.*!

Not all were enthusiastic about this Japanese way of adopting a constitu-
tion. For some, it was still too fast, too un-gradual and too close to European mod-
els. As would later be the case in China, it was especially foreigners who were often
more skeptical about the adoption of a constitution than the Japanese themselves.
The British Herbert Spencer (1820-1903), for example, had argued to Mori Arinori
AT (1847-1889), the Japanese minister to London, that Japan should not replace
her own institutions, but graft the new ones on the old to a gradually increasing
extent. Japan should, thus, only gradually and very carefully introduce a constitu-
tion. In 1892, after the adoption of the constitution, he wrote discontented letters
to Ito Hirobumi’s former private secretary, Kaneko Kentaro < E2CHE[ (1853—
1942), complaining about Japan’s “miscarriage” of her constitution and suggesting

that Japan restrict the electorate to family patriarchs.>»

350 About the constitution-making process in Japan see Oishi, Nilon kenpdshi, 15-228.

31 The original text of the constitution is reproduced in lenaga Saburd %27k =Hf, Matsunaga Shozo
FAZK B =, and Emura Eiichi JTR5%—, Meiji zenki no kenpo koso BHEHTHAD FiE#E4E (Constitutional
ideas in the early Meiji period) (Tokyo: Fukumura, 1967), 335-340. For an English translation of the
Constitution, see Takii, The Meiji Constitution, 149-161.

%2 Herbert Spencer, The Life and Letters of Herbert Spencer, ed. David Duncan (London: Methuen & Co.,
1908), 319-323, letters of August 21, 23, and 26, 1892 (on the political constitution in particular: 319—
320, letters of August 21 and 23).
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But in spite of its striking resemblance with the Prussian model, the drafters
of the constitution did make some efforts to fit the constitution into the Japanese
tradition. In the title of the charter, the term kenpd %% won against kokken B,
the translation preferred by Kato Hiroyuki,** and later also won out as the stand-
ard equivalent for “constitution” in Korean and Chinese. Zhao Hui raised the pos-
sibility that the mere choice of the term kenpo %% might have been a reference to
Japanese tradition:®* It possibly evoked the Seventeen Article Constitution (Jiishichijo
kenpo +-1{%7E %), a collection of philosophical principles put forward by Prince
Shotoku EE{# (574-622) in 604 AD 3%

Substantially, the new Constitution also meant to conform to Japan’s “na-
tional polity” (kokutai [F#G). For Ito and the crafters of the Meiji Constitution, the
peoples of Europe had grown accustomed to constitutionalism with time, and
there was a religion as a unifying principle. In Japan, Ito concluded, the emperor’s
position would be to fill the rule of unifying factor of the newly-emerged Japanese

nationhood.?>¢ These thoughts led to the perhaps most emblematic provision of the

353 Kato, Rikken seitai ryaku, 6a.

354 Zhao, “Rethinking Constitutionalism in Late 19* and Early 20 Century China,” 72-73.

35 The Seventeen-Article Constitution bore but wee resemblances to modern-day political constitutions.
See Shotoku taishi B2 T, Shotoku taishi shii BEfER T8 (Works of Prince Shotoku), eds. Ienaga
Saburd ZZ7k =ZH[ et al. (Tokyo: Iwanami shoten, 1975), 12-22 (text); 475-483 (commentary). For an
English translation with a short commentary see William T. de Bary et al., eds., Sources of Japanese
Tradition: Volume One: From Earliest Times to 1600, 2nd ed. (New York: Columbia University Press,
2001), 51-55. See further Asakawa Kan’ichi’s §fJA[ & — (1873-1948) seminal work in Asakawa
Kan'ichi #;i/E—, “The Reform of 645: An Introduction to the Study of the Origin of Feudalism in
Japan” (PhD diss., Yale University, 1902), 214-219 and Asakawa Kan'ichi #i;i[§—, The Early Institu-
tional Life of Japan: A Study in the Reform of 645 A.D. (Tokyo: Shueisha, 1903), 252-257. Going further
back into history, the term xianfa 374 had already occasionally appeared in texts harking back to the
Zhou dynasty, such as the Discourses of the States (Guoyu BzE) and Guanzi %&F-. For a discussion of
the meaning of xianfa in these texts see Zhao, “Rethinking Constitutionalism in Late 19t and Early
20t Century China,” 58-68.

%6 See Masao Maruyama, “Denken in Japan,” in Denken in Japan, ed., trans. Wolfgang Schamoni
(Frankfurt am Main: Suhrkamp, 1995), 43-51, quoting Ito’s speech when introducing the Constitu-
tional draft in 1888 to the newly-founded Privy Council and the Emperor himself. See also Joseph
Pittau, Political Thought in Early Meiji Japan: 1868-1889 (Cambridge [Massachusetts]: Harvard Univer-
sity Press, 1967), 176-178, reproducing the same speech. See also Klaus Antoni, Kokutai: Political
Shinté from Early-Modern to Contemporary Japan (Tibingen: Eberhard Karls University Tiibingen,
2016), 264, who, however, seems to mistakenly refer to the official commentary on the Constitution.
Itdo’s commentary, however, did not contain such remarks; they rather stem from Ito6’s 1888 speech.
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Meiji Constitution, its article I. The expression concerning a dynastic rule “for ages
eternal” had not existed in previous constitutions—and would later inspire the
Korean constitutional document of 1899 as well as Qing China’s official constitu-

tional documents of 1908 and 1911:

The Empire of Japan is reigned over and governed by a line of Emperors

unbroken for ages eternal.’¥’
RARFENEE—Z/ REZT e A»s

Having thus become the central document of a rulership “for ages eternal,” the
Meiji constitution was seen as a great success and became an inspiration for many
constitutional processes near and far,** but especially for China. After completing
the political reforms and proclaiming a constitution, Japan managed to renegotiate
the unequal treaties signed during the 1850s and herself became an imperialist
power in East Asia, recognised as a peer by the Western powers. On the surface at
least, this constitution proved to be remarkably stable and stayed in effect until the
end of the Second World War, although the real form of government changed sub-

stantially during these five decades.3® The post-war constitution was formally

For Itd’s commentary see 1t6 Hirobumi %3, Teikoku kenpo gige; Koshitsu tenpan gige 75 B 75555
fifg - BEEHFFME (Commentaries on the constitution of the Empire; Commentaries on the royal
household law) (Tokyo: Kokka gakkai, Meiji 22 [1889]).

%7 The officially sanctioned translation has “... shall be reigned ....” However, this does not cover the
aspect that the provision not only provided for the future, but also stressed that Japan had suppos-
edly been reigned by the same Imperial family since the legendary Emperor Jinmu 1%, (706-585 BC
according to the legend). See the English version of It6’s commentary, Itd Hirobumi {F#{# 3, Com-
mentaries on the Constitution of the Empire of Japan, trans. Itd Miyoji fFFEREX)E, 2nd ed. (Tokyo: Ch-
0 Daigaku [Central University], Meiji 39 [1906]), 2-5.

38 Ito, Teikoku kenpo gige, 2—4.

%9 Here, the case of Ethiopia is particularly noteworthy, whose first constitution of 1931 drew heavily
on the Meiji Constitution of 1889, corroborating the hypothesis that constitution-building was much
more than just an emulation of Europe. See Donald N. Levine, “Ethiopia, Japan, and Jamaica: A Cen-
tury of Globally Linked Modernizations,” International Journal of Ethiopian Studies 3, no. 1 (2007), 44-
45. See further Aberra Jembere, An Introduction to the Legal History of Ethiopia, 1434-1974 (Miinster et
al.: Lit Verlag, 2000), 167-172.

360 Rohl, History of Law in Japan since 1868, 51.
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enacted as an amendment to the Meiji constitution, so that one could even argue
that the Meiji Constitution has technically never lost effect.

The Meiji Constitution of 1889 became the very symbol of Japan’s rise, not
only in China, but also in the West. On the occasion of It6 Hirobumi’s death in

1909, the New York Times remarked that it had been

... the imperial constitution, by virtue of which Japan took her place for the

first time in the rank of modern civilized states.3¢!

Certainly, it is doubtful whether the Meiji Constitution, which effectively ended in
the catastrophe of the Second World War, was really as successful as it seems. At
any rate, although some Chinese and other observers oversimplified matters and
boiled down Japan’s Meiji-era rise to the introduction of a constitutional system,
Japan’s rapid development and accession to the circle of great powers was due to
a very complex set of factors and not only due to the introduction of a constitu-
tional mode of government. It was not without reason that Japanese intellectuals
like Nakamura Shingo F#f#E4* (1870-1939) argued against the Chinese tendency
to overestimate the role played by the Meiji constitution.’¢2 Maybe, thus, Zhao
Hui’s underlying assumption that “Meiji constitution building succeeded on its
own terms, yet late Qing China’s did not”%? is not fully accurate. Keeping this in

mind will be helpful to better understand the alleged failure of the Qing transition.
4. Chinese Knowledge about Constitutions from the 1870s to 1890s
a) Timothy Richard’s Translations

Early political reformism in the Qing Empire during the last quarter of the 19"

century was most often directed towards the creation of parliaments rather than

361 New York Times, “Prince Ito Assassinated.”

32 Nakamura Shingo H#/#:4-, “Shinkoku rikken no zento o ayabumu” % EITLFE DR % G T
(L'avenir de la vie constitutionelle en Chine: Uncertainty about the prospects of constitutionalism in
China), Gaiko Jiho 42 9, no. 12 (Meiji 39 [1906]), 255-256.

363 Zhao Hui, “Rethinking Constitutionalism in Late 19* and Early 20" Century China,” 6.
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the establishment of constitutions. Hence, secondary literature has not usually dis-
cussed that news about foreign constitutions were coming in to China long before
Kang Youwei’s and Liang Qichao fin-de-siécle reform plans, and in a more global-
ised form than commonly thought.

It is true that the Chinese term for “constitution” was not settled before well
into the late 1890s, and that not everyone did fully grasp the concept by the 1890s.
For example, someone who had difficulties translating the notion of “constitution”
in Chinese was Timothy Richard, a Welsh missionary who was a contributor to the
Wanguo gongbao and decisively contributed to the Chinese reform movement. In
1894, he drafted a book entitled Policies for a Reform of Governance (Xinzheng ce
%), for the first time using the term “Reform of Governance” (xinzheng ¥rEY) in a
book title.

In the same year, he published a book which immediately became one of
the most important works on Western political history and institutions available
in China. This was a translation, produced in collaboration with Cai Erkang %%
FF (1851-1921),%* of Robert Mackenzie’s ceuvre The 19" Century: A History. It ap-
peared in Chinese under the title Essentials of the Recent History of the West (Taixi
xinshi lanyao Z&PGHT 28 %). Lauded by Liang Qichao in 1896 for its thoroughness
in dealing with the West’s 19t century reforms that had led to its progress and
advantage over Asia,* myriads of copies of the book were sold in a plethora of

editions.3¢6

%4 On Cai Erkang see Natascha Vittinghoff, Die Anfinge des Journalismus in China (1860-1911) (Wies-
baden: Harrassowitz, 2002), 95-98, with further references.

35 Liang Qichao Z2EI#E, “Lun bu bianfa zhi hai (Bianfa tongyi)” s &85 2 E (8545 ) (On the
harms of not conductiong reforms [Comprehensive discussion of reforms]), in Qiangxue bao, Shiwu
bao, vol. 1, 75. Liang Qichao here uses an argument that he would later use specifically for
constitutions: That the factors defining the West’s progress were not ancient, but rather very recent
(74-75).

36 Natascha Gentz, “From News, Xinwen 7, to New Knowledge, Xinxue $Z: Newspapers as
Sources for Early Modern Chinese Encyclopaedias,” in Dolezelova-Velingerova; Wagner, Chinese
Encyclopaedias of New Global Knowledge, 59. As Gentz writes, the first edition of 30.000 volumes sold
out quickly, another edition of 1898 sold out in two weeks, there were 20 editions in total, and the
Hanlin Academy alone ordered 100 copies.
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Mackenzie’s book does mention constitutions and constitutionalism in var-
ious places: from the United States to Switzerland to Russia (not mentioning the
Turkish constitution of 1876). The Chinese translation, however, is rather maladroit,
using a flummoxingly large number of equivalents for the original English, and
sometimes two completely distinct terms in the same page or even in the same
sentence. Many of these translations are very blurry, for example when they just
write about adapting the political “system” when a new constitutional charter was
adopted.®” In another case, the translation even renders the desire for a constitu-
tion as a desire for “new officials” (xin zhi guanli ¥ B 5F).368

This difficulty in grappling with the concept is certainly due to the transla-
tion process. Timothy Richard first provided an oral translation of the original,
which Cai Erkang then rendered into literary Sinitic in written form. However, this
is only one side of the story. For Richard’s translation gets its message of reform to
the reader. It does reveal the near-symbiotic connection of constitutionalism to
popular representation: in one case, the English original writes that Prussia had
“risen ... for the ... purpose of gaining a constitution.”* The Chinese translates
this as “demanded the right to elect officials” (giu ju guan zhi quan >KEE'E 7 FE).370
And in quite a few cases, the text does make clear the character of constitutions as
separate legal texts regulating the polity. This is the case when it talks about Euro-
pean constitutions with terms “new scheme” (xin mo #7:5) and “new statutes” (xin
zhang ¥r&£).7! The translation is clearest when talking about that constitution of
the United States, for which it uses a number of rather precise terms like “stable

law of the state” (guojia dinglii 22 E1E),** “stable statute of the United States”

37 Mackenzie, Taixi xinshi lanyao, 48 (about Switzerland); 249 (about France); 269 (about France again);
280 (about Germany), 284 (about Saxony and Wiirttemberg).

368 Ibid., 283-284. Cf. Robert Mackenzie, The 19" Century: A History, 13th ed. (London, Edinburgh,
New York: Thomas Nelson and Sons, 1891), 325.

3¢9 Tbid., 320.

370 Mackenzie, Taixi xinshi lanyao, 279.

1 E.g., ibid., 242.

372 Tbid., 377.
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(Meiguo dingli S 7E {51)%° and “stable system founding the country” (kaiguo
dingzhi BaE £ #l).>* This difference in clarity is due to the status of the constitution
of the United States as the most stable and most visible constitutional charter, in
contrast to the rather controversial and unsteady European charters.

That Richard’s and Cai’s translation highly valued the aspect of legal or
even constitutional reform is shown in the book’s finishing paragraph. The English
version opened with the sentence “the nineteenth century has witnessed progress
rapid beyond all precedent.”?”> The Chinese version, however, adds a remark that
the progress consisted in crafting legal statutes (zhangcheng Z#%), the term which
had been the earliest translation for “constitution” and here, too, probably empha-

sised the highest legal statutes organising the nation:

The reforms of all the statutes/constitutions in these hundred years have

taken place in a miraculous pace that had never existed before.
BLEFHATGEHTRR - o DCRA Z i -
b) The Wanguo gongbao and the Stateman’s Year-Book

Even if it did not necessarily advocate for a constitution in China, Chinese pub-
lished opinion followed constitutional developments abroad from an early stage.
Timothy Richard was not the only missionary who contributed to the dissemina-
tion of the notion. As has already been mentioned, Richard was also a contributor
to the Wanguo gongbao 5[] /2¥#;, a magazine founded by Young John Allen which
did have a large readership among Chinese intelligentsia at the time.>” Allen

placed emphasised matters constitutional both within and outwith the magazine.

573 Ibid., 379.

74 Ibid., 380.

% Mackenzie, The 19" Century, 460.

376 Mackenzie, Taixi xinshi lanyao, 407.

77 On the relevance of the magazine see Hu, “Qingmo Minchu Meiguo xianfa zai Zhongguo de fanyi
yu chuanbo,” 106-107, with further references.
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According to its own self-promotion, the Wanguo gongbao was a magazine
“devoted to the extension of knowledge relating to the geography, history, civili-
zation, politics, religion, science, art, industry and general progress of Western
countries.” Accordingly, it carried long articles such as the above-cited “Theory
and Practice of Constitutional and Republican Governments” (Yi minzhuguo yu
geguo zhangcheng ji gongyitang jie S T B B & B ZAE K N 58 fiR), ¥ the 1881
translation of the United States Constitution,?”? as well as other notes with consti-
tutional news and information.’® And as will be seen, the outlook of the Wanguo
gongbao was more global, for it did not only carry reports on the already-estab-
lished constitutional governments.

Next to the magazine, Allen, together with Zheng Changyan, translated an
ceuvre compiled by the Geneva-born and Heidelberg-educated British writer Fred-
erick Martin (1830-1883): The Stateman’s Year-Book: Statistical and Historical Annual
of the States of the Civilised World. The Chinese translation was based on the 11

edition of the Year-Book for the year 1874.%%! It appeared under the Chinese title

%8 “Yi minzhuguo yu geguo zhangcheng ji gongyitang jie.” The English translation is to be found in
the table of contents of the magazine; a more literal translation would be “Translated description of
republics and the constitutions and parliaments of all countries.”

379 “Xu huanyou digiu liieshu di ershiliu ci”; “Xu huanyou diqiu liieshu di ershiqi ci.”

30 E.g. “Da Risibaniyaguo shi”; [Martin, Allen, and Zheng], “Tu’erjiguo shi: guoli guanzhi”; [Martin,
Allen, and Zheng], “Da Eguo shi: guoli.”

31 Frederick Martin, The Stateman’s Year-Book: Statistical and Historical Annual of the States of the
Civilised World for the Year. Handbook for Politicians and Merchants for the Year 1874, Eleventh Annual
Publication Revised After Official Returns (London: MacMillan and Co., 1874). The Chinese preface
is a bit ambiguous, for it writes that the original Year-Book was “compiled in 1873,” and that now
was the year 1874. Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 95. The Year-book’s 10t
edition “for the year 1873” was published in 1873, while the next (11%) was written “for the year 1874”
and published in 1874. However, the Year-book covers data up to the year before it was published. A
look on the translated data makes it unequivocal that the basis was the latter (1874) one. Cf., for
example, the table on population numbers (xxxvi of the 1874 English edition and 99 of the Chinese
edition; for the 1873 English edition with other numbers see Frederick Martin, The Stateman’s Year-
Book: Statistical and Historical Annual of the States of the Civilised World for the Year. Handbook for
Politicians and Merchants for the Year 1873, Tenth Annual Publication Revised After Official Returns
(London: MacMillan and Co., 1873), xxxi.
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Year-Book of the Essentials of Politics of all States (Lieguo suiji zhengyao 5EpEaT1E
g).ssz

Martin’s Year-Book had entries on most major states of all continents (Eu-
rope, America, Africa, Asia and Australasia), including some of the major colonies.
In the case of some (but not all) monarchies, entries began with a section about the
“reigning sovereign.” This section was then followed by a section on the govern-
ment (when there was no section on the ruling sovereign, the section on the gov-
ernment stood first). Most of the sections on the government were entitled “con-
stitution and government,” and contained information on the constitutional char-
ters of each country.

Martin’s Year-Book talked about “constitutions” both in a broader sense of
“mode of government” as well as in a narrower sense of “constitutional charter,”
and it informed the readers in prominent places—mostly at the beginning of the
“government” section—about the constitutional charters or other legal documents
of constitutional value that were in force in each country. Some of the section titles
did not contain the word constitution (Russia, Turkey and Japan had the title “con-
stitution and government;” in the cases of China, Persia and Siam, the word “con-
stitution” was absent), but even then, the year-book introduced the “fundamental
laws” in force.

The Chinese translation placed slightly less emphasis on constitutions than
the English original. In a few cases, it omitted the references to the constitutional
charter altogether, such as, e.g., of the still lacking constitution of the French

Troisieme République and of the 1856 charter of constitution of the British colony

32 Martin, Allen, and Zheng, “Lieguo suiji zhengyao.” Iwo Amelung, “Zu den Staatsanleihen
wihrend der spéten Qing-Zeit,” in Uber Himmel und Erde: Festschrift fiir Erling von Mende, ed.
Raimund T. Kolb (Wiesbaden: Harrassowitz, 2006), 26, writes that the Year-Book was translated from
the 1874 English edition. However, the preface to the Chinese edition expressly states that the
translation was done in 1874, while the original book had been edited in 1873 (“Currently, we have
the year 1874. This book was edited in the year of 1873, i.e., in China, the 12% year of the Tongzhi
Emperor”: Zhijin 1874 nian, ci shu xi 1873 nian suoji, ji Zhongguo Tongzhi 12 nian ye. £5—F/\H L+
VUEE. EEG—T/\E -+ = EpE. B EE &+ —44). Martin, Allen, and Zheng, “Lieguo suiji
zhengyao,” 95.
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of Natal.’® These entries tended to stress the parliaments of the respective polities,
and in the case of Italy, the 1848 Statuto fondamentale del regno became a “parlia-
mentary statute” (yiyuan zhangcheng :#FFFAE), showing the close connection be-
tween constitutions and parliaments.

In other cases, when the English original began with the constitution right
away, the translations slightly rearranged the order and inserted a few short short
sentences introducing the location, population and history of the respective
country, which, in the original, only came later in the text. This was the case, for
example, in the entry for Liberia. While the English entry began with “the consti-
tution of the Republic of Liberia is on the model of that of the United States of

America,”35 the Chinese translation wrote:

“Liberia lies in Western Africa. Her population is entirely of black race. She
was founded in 1822 and was proclaimed a republic in August of '47. She
was first acknowledged by England, then by France, then by Belgium,
Prussia, Brazil, Denmark and Portugal. In ‘61, the United States also
acknowledged her. Her constitution follows the model of the United States,

instituting a president and a vice-president. ...”

33 For the original see Martin, The Stateman’s Year-Book, 648 (Natal). For the Chinese equivalent see
Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 305 (Natal). In the case of France, the original
stated the form of government was not “embodied as such in a formal constitution” (which only
would be passed in 1875), Martin, The Stateman’s Year-Book, 55, while the translation omitted this,
Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 128. See also, among others, 176 (principality of
Reuss-Greiz) and 203 (Greece).

384 Ibid., 206; Martin, The Stateman's Year-Book, 294-295. The section on Italy also omitted the original
phrase “by royal decree of October 19, 1870, the Italian constitution was introduced into the newly
annexed states of the sovereign Pontiff,” but clarified that the “prescribed rate of one deputy to 40,000
souls” was prescribed “according to the constitution” (zhao zhang H2E£). The translation also omits
the phrase that declares that “the ‘Statuto fondamentale del Regno” enacts, in its first article, that ‘the
Catholic, Apostolic and Roman religion is the sole religion of the State.””

3% Ibid., 622.
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But overall, the Chinese version, too, conveyed to its readers the importance of
constitutions as the founding and fundamental documents of a polity. In many
cases, it translated the word “constitution” —both when meaning the charter and
when meaning the structure of government—by the Chinese word “law of the
state” (guoli EH{51). This rendering was not entirely consistent: The translation also
likes to use the expression “statute” (zhangcheng FEF%E) or “statute concerning state

affairs” (quowu zhangcheng Bl EFE)%7, and in isolated instances, it also uses other

36 Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 303.

37 Ibid., 142 (1871 Constitution of Germany), 223 (1815 Constitution of Poland — discussed under the
entry for Russia), 316 (New South Wales Constitution Act), 319 (form of government instituted in
1859 in Queensland). In the case of Queensland, there might have been a misunderstanding. The
original merely states that the “form of government” of Queensland was established December 10,
1859, on its separation from New South Wales, not expressly referring to a written charter and not
mentioning the Letters Patent given by Queen Victoria — the only written document issued in that
year with regard to Queensland. The Chinese version, instead, unmistakenly speaks of a written
statute given in that year. For the original see Martin, The Stateman’s Year-Book, 715. See also Martin,
Allen, and Zheng, “Lieguo suiji zhengyao,” 150 for Prussia, 159 for Bavaria, 161 for Wiirttemberg,
163 for Saxony, 169 for Saxe-Weimar (abbreviated to zhang £), 171 for Saxe-Meiningen and Anhalt
(both using the long form guowu zhangcheng BlF%ZEFE), 174 for Lippe (abbreviated to zhang Z; the
Chinese translation mistakenly writes 1866 instead of 1836), 177 for Hamburg, 178 for Liibeck and
Bremen, 179 for Alsace-Lorraine. For some German states, however, the translator used the words
quofa B% and guozhang B 5. See also 213 for the Netherlands. The mention of the Polish constitution
is also contained in [Frederick Martin, Young John Allen [Lin Yuezhi #%#%/], and Zheng Changyan
HE8%], “Da Eguo shi: guanzhi (lu lieguo suiji zhengyao xinshu) KHEZE : Ef] ($RYBmReTEE
#&E) (Russian affairs: the administrative system, recorded in the new “Year-book of the essentials
of politics of all states”), Wanguo gongbao EE/\# 10, no. 466 (1877), 216a.
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words such as “law of the state” (guofa [8;%)%¢, “permanent regulations” (changli
H51)%° and “national statute” (guozhang [E{E).3%

At any rate, other than in many parts of Richard’s translation, the render-
ings of “constitution” in the Chinese Year-Book made it quite clear what was being
written about. Thus, prominently at the top of the respective articles, the Chinese
readers of the Year-Book were about the constitutional charters of European (Bel-
gium, Denmark, Germany, etc.), South American (Argentina, Bolivia, Brazil,
Chile*1, etc.), North and Central American (Honduras, Mexico, USA etc.), African
(Liberia) and Australasian (New South Wales, Queensland, etc.) political entities.

The Year-Book did not only talk about the constitutions of constitutional
states, but also of the supposedly absolute monarchies. Not surprisingly, the Chi-
nese translation omitted the two entries about China (where the Great Qing Code,
Ta-tsing-hwei-tien K5, is identified as containing the “fundamental laws of
the country”*?) and Hongkong. In the case of Persia, the Chinese translation in-
serted the constitution into a sentence that in the original did not mention it. While
the original stated that it was “in the power of the Persian monarchs to alter or to
overrule the existing law of succession,” the Chinese wrote, before talking about

the monarchic succession:

The laws of the land (guoli [E{f§l]) are in the power of the Shah-in-shah. He

can change the constitution (guofa E}%). ...

3% For the 1831 constitution of Belgium, for the 1820 constitution of Hesse, for the 1849 constitution
of Oldenburg, for the 1832 constitution of Brunswick, for the 1852 Staatsgrundgesetz of Saxe-Coburg-
Gotha, for the 1831 constitution of Saxe-Altenburg, for the 1852 constitution of Waldeck (the Chinese
version mistakenly writes 1851), for the 1849 constitution of Reuss-Schleiz. Martin, Allen, and Zheng,
“Lieguo suiji zhengyao,” 116 (Belgium), 167 (Hesse and Oldenburg), 168 (Brunswick), 172 (Saxe-
Coburg-Gotha), 173 (Saxe-Altenburg and Waldeck), 175 (Reuss-Schleiz).

389 For the 1849 constitution of Denmark see ibid., 122.

30 For the 1854 constitution of Schwarzburg-Rudolstadt, the 1857 constitution of Schwarzburg-
Sondershausen, and the 1868 constitution of Schaumburg-Lippe. See ibid., 174, 175 and 176,
respectively.

31 The Chinese translation mistakenly gives 1830 instead of 1833 as the date of promulgation. Ibid.,
272; Martin, The Stateman’s Year-Book, 510, with the correct date.

32 Ibid., 637. In this, Martin agrees with Staunton, Ta Tsing Leu Lee, 1, 16, 18.

119



[ 1 MR IR . TS B 2

The entries about the constitutions of the two other large Eurasian and Eurafrasian
absolute monarchies —Russia and Turkey —transcended the Year-Book. When the
Russo-Japanese War of 1877/78 broke out, necessitating information about the two
belligerent parties, the two entries were also reproduced in the Wanguo gongbao,
which used the occasion to advertise the book.>*

Russia was described as an autocratic country with an inherited Czarship.
Although the English original talked about “absolutism,” the Chinese version did
not use the usual translation for it, but calqued the Greek word “autocracy,” fol-
lowing the same path as the Russian word used as a self-description (samoderzhavie
camodepxasie, lit. self-rule). In Chinese, Russia was a an autocracy (zizhu zhi guo H
£~ ), wherein all the autocratic officials governed with the authority of kingly
autocracy. The Chinese version at this point stressed that Russia had not set up a
parliament (bu she gongyitang N5t/ i 5 ), a remark not present in the English
original of the text.>

Being based on the Year-Book of 1874, the article about the Ottoman consti-
tution did not yet discuss the newly-adopted 1876 constitution. Instead, it de-
scribed the pre-1876 situation, translating the misconceptions present in the Eng-
lish original. The article stated that the “constitution” (“fundamental laws of the
Empire” in the original) was the Koran, next to the ““Multeka,” a code formed of
the supposed sayings and opinions of Mahomet.” Furthermore, there was also the
law code given by the Sultan Solyman the Magnificent (1495/96-1566), but this was
only an “emanation of human authority.” However, as both the English and the

Chinese versions of the Year-Book mistakenly wrote, “the Kuran and the “‘Multeka’

3% Martin, Allen, and Zheng, “Lieguo suiji zhengyao,” 313; Martin, The Stateman’s Year-Book, 690 (see
also 691 for more on the Shah-in-Shah’s role).

%4 [Martin, Allen, and Zheng], “Tu’erjiguo shi,” 190.

%5 [Martin, Allen, and Zheng], “Da Eguo shi: guoli.” See also Martin, Allen, and Zheng, “Lieguo suiji
zhengyao,” 221-222. For the English original see Martin, The Stateman’s Year-Book, 353.
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alone” were believed to be “of divine origin, embody the fundamental laws of the
state and prescribe the action of the theocratic government.”3%

While the original Year-Book was an annual affair, the Chinese translation
just appeared once in book form. But it did not merely have an immediate impact.
23 years later, in 1897, part of the up-to-date®” version of the Year-Book, then being
edited by John Scott-Keltie (1840-1927) in codperation with Isaac Parker Anderson
Renwick, was translated into Chinese and published in the magazine The Re-
former — China (Zhixin bao H1#r#R). Liang Qichao, editor of the magazine, wrote a
review of the Year-Book, published in the Shiwu bao of July 20, 1897 (Guangxu
23/06/21).3%

The translation appeared serially beginning from number 24 (Guangxu
23/06/11 = July 10, 1897) up to number 42 (Guangxu 23/12/11 = January 3, 1898) of
the magazine, the country entries beginning from number 30 (Guangxu 23/08/11 =
September 7, 1897). Saying “country entries” is an exaggeration, for while the full

table of contents is published in numbers 24 and 25, only the entries for the

3% [Martin, Allen, and Zheng], “Tu’erjiguo shi”; Martin, Allen, and Zheng, “Lieguo suiji zhengyao,”
253. For the English original see Martin, The Stateman’s Year-Book, 445.

%7 The basis was the English 1897 version, but it was supplemented by data from the 1896 version,
which, again, can be seen from the statistical tables at the beginning. For the 1897 version does not
carry tables about the population of all countries in the world, but only about the British Empire. The
Chinese population tables generally do use the data provided in the 1896 edition, but in the case of
the British Empire itself uses the newer population data given in the 1897 Year-Book. See John Scott
Keltie and Zhou Lingsheng /& 2 4=, “Dingyou lieguo suiji zhengyao jilanshou (geguo bijiao
minshubiao)” T VIR EESEE (SEIELE REF) (Year-book of the essentials of politics of all
states for the year dingyou (1897), first part [comparative population tables for all countries]), Zhixin
bao HIHr#, no. 25 (Guangxu 23 [1897]); John Scott Keltie and Isaac Parker Anderson Renwick, The
Stateman’s Year-Book: Statistical and Historical Annual of the States of the World for the Year 1896, Thirty-
third annual publication (London, New York: MacMillan, 1896), xxiv-xxv; John Scott Keltie and Isaac
Parker Anderson Renwick, The Stateman’s Year-Book: Statistical and Historical Annual of the States of the
World for the Year 1897, Thirty-fourth annual publication (London, New York: MacMillan, 1897), xxx.
38 Liang Qichao ZZEI#E, “Lieguo suiji zhengyao xu” FEEETEIE AL (Report on the year-book of the
essentials of politics of all states), in Qiangxue bao, Shiwu bao, vol. 3, 2213-2216.

3 John Scott Keltie and Zhou Lingsheng [H824:, “Dingyou lieguo suiji zhengyao mulu” T P55 Elj5%
TEYZLH §% (Table of contents of the “Year-book of the essentials of politics of all states for the year
dingyou [1897]"), Zhixin bao K11 #, no.24 (Guangxu 23 [1897]); John Scott Keltie and Zhou
Lingsheng F#4:, “Dingyou lieguo suiji zhengyao mulu” T FG5ElEETE % H $% (Table of contents
of the “Year-book of the essentials of politics of all states for the year dingyou [1897]"), Zhixin bao A1
TR, no. 25 (Guangxu 23 [1897]).

121



United States of America and —partially —Switzerland were published. The pub-
lication stopped after number 42 of the magazine. Even the entry about Switzer-
land was not published in full, but stopped abruptly in the midst of its discussion
about the military.*° According to the table of contents, the first part (jiian %)
would further include an entry about Hawai‘i (Tanxiangshan guo fg & 1LIEY), which,
however, was not published.

Both Liang’s preface and the directions to the reader did not mention the
notion of a constitution, though they stressed that the work explained the work-
ings of parliament in each country.®! Reflecting the now-popularised categorisa-
tion of forms of government, the 1897 translation of the Year-Book had a new, clear
political set-up. The original was no longer ordered geographically, but alphabet-
ically, with the exception of putting the United Kingdom at the front together with
its colonies, thus separating it from the “foreign countries.” In the translation, how-
ever, according to the table of contents, the entries on the various countries were
set to be ordered according to the form of government of each country, from “re-
publics” (minzhuguo [KF[E]) to “constitutional monarchies” (junmin gongzhu guo
HRILFE) to “absolute monarchies” (junzhuguo FE F ). The table of contents,
this time, even included an entry about the Qing Empire.4

The entry on the United States occupied ten (nos. 30-39) of the 13 numbers
of the magazine that carried the two country entries. Just as in the version based
on the 1874 Year-Book, the entry mentioned the constitution near the beginning,

and gave the relevant constitutional norms for certain facts.®® The entry on the

40 John Scott Keltie and Zhou Lingsheng %54, “Ruishi guo: bingzhi” 5t : fefil (Switzerland:
military system), Zhixin bao J1¥r#z, no. 42 (Guangxu 23 [1898]).

41 Liang Qichao Z2E#H, “Lieguo suiji zhengyao xu” FEFEa T E AL (Report on the “Year-book of
the essentials of politics of all states”), in Qiangxue bao, Shiwu bao, vol. 3, 2214; Zhou Lingsheng &8
4, “Dingyou lieguo suiji zhengyao liyan” T FE¥IEpEETEERS (Notes on using the “Year-book of
the essentials of politics of all states”), Zhixin bao H1#1¥, no. 24 (Guangxu 23 [1897]), no. 6.

402 Scott Keltie and Zhou, “Dingyou lieguo suiji zhengyao mulu,” Zhixin bao no. 24; Scott Keltie and
Zhou, “Dingyou lieguo suiji zhengyao mulu,” Zhixin bao no. 25.

403 “By the eighth section of the first article of the Constitution of the United States, Congress is
empowered in general ‘to raise and support armies;” and by the second section of the second army,
the President is appointed commander-in-chief of the army and navy, and of the militia when called
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United States used the term guoli [Effjl], with the section about state constitutions
analogously talking about “statutes of the province” (shengli ). This reused the
term that had —with ambiguous meaning —already appeared in Liang Tingnan’s
1844 Description of the United States.***

The article about Switzerland used a novel term — chaozhi 5| —, which lit-
erally translates as “system of the court” and thus is somewhat odd referring to
Switzerland. But the entry spent three pages talking about history and present of
the Swiss constitution and the political system by it instated.*®> Thus, in spite of the
terminological uncertainty, the 1897 version of the Year-Book still made quite clear

that the constitution was at the core of political systems.
) News from Japan Coming to China

But magazines and translations edited by missionaries were not the only media of
transmission. News also came in from Japan. Scholarship, when writing about the
origins of the term, usually mentions that it was used by Wang Tao in 1870 and
then again by Zheng Guanying #}# & (1842-1922) in the 1890s.4% This evokes the
incorrect impression that the term was not used in the meantime. But it was—both
in published opinion and in diplomatic correspondence.

For example, the Shenbao 1%, a widely-read Shanghai newspaper, re-
ported on Japanese constitutional events from quite early on. In 1883, for example,

it published an article about an assembly of 400 people in the village of Wadamura

into the service of the United States.” Scott Keltie and Renwick, The Stateman’s Year-Book, 1084.
Chinese translation in John Scott Keltie and Zhou Lingsheng g4, “Dingyou zhengyao jiian 1:
Meiguo” T FHEI 45— 1 35E] (Essentials of politics for the year dingyou [1897], part 1: USA), Zhixin
bao H1F#, no. 35 (Guangxu 23 [1897]), 22b.

404 John Scott Keltie and Zhou Lingsheng fE#E, “Dingyou zhengyao jilan 1: Meiguo” T FHE &
— 1 22 . (Essentials of politics for the year dingyou [1897], part 1: USA), Zhixin bao %13, no. 31
(Guangxu 23 [1897]), 6a—6b; John Scott Keltie and Zhou Lingsheng g4, “Dingyou zhengyao jiian
1: Meiguo” T FHEIZ % — : 35E0 (Essentials of politics for the year dingyou [1897], part 1: USA),
Zhixin bao I, no. 32 (Guangxu 23 [1897]), 7a.

405 Scott Keltie and Zhou, “Ruishi guo: guodian.”

406 Rao, “Cong she yiyuan dao li xianfa,” 31; Zhao, Wang Rongbao, 244-245.

123



FIHAS, Tamba province FF/f7[E,4” which called for “constitutionalism, freedom
and people’s rights” (rikken jiyii minken 1738 HHRFE). As the Shenbao frequently
carried articles based on the Japanese press, some of the news about European
constitutional events came in through a Japanese filter: On one occasion, it referred
to a cable that had reached Nagasaki to report about a constitutional amendment
in France using the term xianfa 3%.48

Among the four articles printed in 1887-1888 about the Japanese Constitu-
tion, which was soon to enter in force, one is remarkable for not only summarising
the ongoing drafting process of the Meiji Constitution, but also for showing some
crucial points of constitutional debate which then would also become important in

the Chinese constitutional movement:

(Japanese newspapers:) Our country’s constitution has always been rigid.
Recently, it has been slightly modified with reference to the various coun-
tries. A draft has been first written by the officials, and it has been approved
with corrections by the Ministers in the Cabinet. At present, they are inves-
tigating to forthwith hand it over to the commissioners to correct it. More-
over, they have hired German legal consultants to amend it. Among the
legal provisions that have been agreed on, the foremost concerns the rela-
tions in the Imperial House, which are inherited for ten thousand genera-
tions. Therefore, its meaning is particularly precise and its words are ex-
tremely rigid. Even if the situation of the times changes, if there is chaos,
the subjects become bandits, and children become wicked, committing
crimes against those above, the Constitution is utterly respectable and hon-
ourable. That which has the capability of preventing this is truly an unal-
terable norm. Last month, the regulations have been amended. The assem-

bly has entrusted minister plenipotentiary Inoue Kowashi to specially

407 Shenbao FA#, “Huidang ? sheng” &# 0% (Large assembly of partisans), February 25, 1883.
408 Shenbao FR¥R, “Ouzhou jinshi” BOMNITEE (Recent events in Europe), April 23, 1888.
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show the constitutional draft to the plenipotentiary commissioners from all
countries. More than only reading it, none of the commissioners from all
countries was not full of praise for it, deeming that in the wide universe,
constitutions must establish the Imperial house like this. Then it can cer-

tainly be relieved!

H A=A H B AR A —TE BT 5 4% IR 2 B AR 2 il 2% B e T 3R
HHANEAEMEEIMEEE THEEZSM &Z 8RN S EE AR
B BN Z P e A 2B — DA 2 B (A B T A RS L T T s 2 LA s i
BNEERF BAEE A AL I T FAHE LI A E S 2 80A e UG Z & R
5 Z M AT A RGSIE S 2 ERE I LR E AR E RS =
Z AR % AHE Z REN B AR T ET S EE NSO 2= E
ReZeig

It was not only published opinion which was interested in foreign constitutions;
the government was, too. As noted, the Chinese legation in Washington had, in
1881, translated the US American Constitution to Chinese in order to better under-
stand it. On the other side of the world, the Chinese legation to Japan reported on
the Japanese government’s decision to adopt a constitution and convene a parlia-
ment as soon as it was taken.*? In 1889, the Chinese minister, Li Shuchang /it &
(1837-1896), together with his colleagues from other countries, attended the prom-
ulgation of the Meiji Constitution, reporting to the capital on the pompous cere-

mony.4!

499 Shenbao FA$, “Dongying jiahua” B {ESE (Good news from Japan), May 2, 1887.
40 He Ruzhang {a[4[13%, “Han shu Riben kaishe guohui bing Ying huangsun youli dao Riben ji
Chaoxian paiyuan gianlai geshi” pi#ft H 7 Fea B & W 9% B HE FE R H A KSR B AT &2 (Report
on the matters of Japan opening the national assembly; the arrival of the English prince on a visit,
and the coming of Korean delegates), Guangxu 07/09/21 [November 12, 1881], file no. 01-19-007-02-
003, Archives of the Institute of Modern History, Academia Sinica, Taipei.
411 The ceremony, however, was overshadowed by the murder of Mori Arinori A5 #5 (1847-1889).
See Li Shuchang it E,, Han shu canguan Riben banbu xianfa dianli bing Sen Youli bei ci qingxing
Bl ¥ H AR SE AT A IS AR E S5 T2 (Letter describing a visit to the ceremony of
promulgation of the Japanese constitution and the circumstances of the murder of Mori Arinori),
Guangxu 15/02/04 [March 5, 1889], file no. 01-19-007-02-005, Archives of the Institute of Modern
History, Academia Sinica, Taipei.
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d) Fu Yunlong and his Books

Some of the envoys sent by the Chinese government who personally visited for-
eign countries also published their experiences. For example, Cui Guoyin & E{A
(1831 - 1909), the Chinese minister to the USA from 1889 to 1893, concurrently ac-
credited to Spain and Peru, published, upon his return, his Diary of a Mission to the
USA, Spain and Peru (Chushi Mei Ri Bi guo riji {{#3% H#AE] H 5C). Therein, he occa-
sionally uses guoli {5 to mention workings of the US American Government un-
der the US Constitution, while also using the word to describe the simple uncon-
stitutional law of Spain.#2 Still, the mentions show that Cui, as other diplomats,
understood the political importance of the Constitutional charter.

A much more distinctive figure, in constitutional terms, was Fu Yunlong
fAZEFE (1840-1901), who is mostly remembered for his visit to Japan in 1889 on
behest of the Zongli yamen. However, Fu Yunlong should not only be remembered
for his voyage to Japan.#® In fact, Fu’s visit to Japan was part of a trip to the Amer-
icas, where he visited various other countries. Next to a few other works, for each
country visited, he penned a book describing it. In every case, the book included a

description of the political system of the respective country: Japan,* United

42 E.g. Cui, Chushi Mei Ri Bi guo riji, 220 (chapter 2, Guangxu 16/03/04 [April 22, 1890]): “According
to the American constitution, the president exercises the joint supreme command over the land and
sea forces...” (kao Meiguo guoli zongtong jian tongling shuilu quanjun &35 FE 4R F 4R FKES
H...); see also ibid., 103 (chapter 1, Guangxu 15/12/17 [January 1, 1890]), referring to the US
Constitution as Mei guoli ZEH . For the reference to Spanish subconstitutional laws (Riguo li H
), see ibid., 22. (chapter 1, Guangxu 15/09/20 [October 14, 1889]).

413 On Fu Yunlong’s book about Japan see Douglas R. Reynolds, “Japanese Encyclopaedias: A Hidden
Impact on Late Qing Chinese Encyclopaedias?,” in DoleZelova-Velingerova; Wagner, Chinese
Encyclopaedias of New Global Knowledge.

414 Fu Yunlong {#25%g, Youli Riben tujing Ji#/FE HAIE4E (Illustrated experiences of travelling to Japan)
(Shanghai: Shanghai guji chubanshe, 2003).
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States, !> Peru, ¢ Brazil*”, Cuba and the British Colony Canada.#® While Fu’s
travel description of Japan has been reedited in 2003, his other works are still con-
fined to the rare book collections of some libraries.

Fu visited Japan in 1889, the very year that the Meiji Constitution was
promulgated, and the year before the Parliament was convened. His description
of Japanese politics is not only centered around the Japanese constitution —it actu-
ally is the Japanese constitution. For Fu was the first to publish a translation of the
Japanese constitution complete with the accompanying Imperial edict—even be-
fore it went into effect.*® The translation of the constitution, thus, takes the part of
the description of politics, and is followed by a historical chart putting the histories
of Japan and China side by side.

If even his account of the Japanese constitution does not obtain the atten-
tion it merits in Chinese constitutional studies,** his following travels in the Amer-
icas are totally ignored. But all the following countries visited by Fu (the USA, Peru,
Brazil and Canada) had written constitutional documents. Although Fu does not
always mention the word “constitution” when describing them, his descriptions
follow the respective constitutions quite closely, and at points were indeed trans-
lations of them.

Thus, in his description of the United States,**! he first sketches the history
of independence of the United States and mentions the drafting process of the

“seven articles” of the US Constitution. He then proceeds to offer yet another

415 Fu, Youli Meilijia Hezhongguo tujing, chapter 30.

416 Fu, Youli Bilu tujing, 4a.

47 Fu Yunlong {#35HE, Youli Baxiguo tujing 10 juan R AR E4E 1% (Illustrated experiences of
travelling to Brazil, in 10 chapters) (n.p., Guangxu 27 [1901]), chapter 8.

418 Fu Yunlong {#3EH5E, Youli Yingshudi Jianada tujing 8 juan JFFEVLIEHII4N A E LKL /(& (lustrated
experiences of travelling to the English colony Canada, in 8 chapters) (n.p., Guangxu 28 [1902]), chap-
ter 7.

419 Fu, Youli Riben tujing, 343-345.

420 When it is mentioned, it is done as part of etymologies of the word xianfa 5&£. See, e.g., Mo Jihong
B4, “Xianzheng' ci yuansu” “FEEC FAJ5M (The origins of the word “constitutional govern-
ment”), Huangiu falii pinglun 32ERA1ESFEw, no. 5 (2013), 17.

421 Fu, Youli Meilijia Hezhongguo tujing, chapter “On the State” (Guoshi zhi &)
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translation of the United States Constitution. Or was it really yet another transla-
tion? In his introduction to the text, Fu does not use the same word for “constitu-
tion” as he uses for the Japanese constitution. Instead, in the introduction to the
translation, he uses the term “System of the United States” (Hezhongguo zhi £ i [5]
fill). But as is so often the case with words for “system of government” —the term
refers to the very constitutional charter.

His translation of the Preamble of the Constitution is so free that it is not

immediately recognisable:

Translation of the meaning of the Constitution of the United States: The
people want to form a perfect Union, promote the welfare and avert harm
and then pass it on to Posterity to eternally enjoy the Rights, and thus has

three Laws (=Powers).
s o ok B R ER AR A — LA PR 2 S iR e Ak RO E A =

Fu’s translation is extremely similar to the translation published by Zhang
Yinhuan in his diary. Both translations do have section titles, not present in the
original Constitution. Both translations carry similar commentaries at similar parts
of the text. Fu, within the text of the Constitution and for the 15 amendments, uses
the same title for the constitution —“mengyue” 54 (“covenant,” reflecting the
original character of the constitution as an international treaty) —used by Cai (as
reprinted in Zhang's diary). Also, the two translations do show similar sentence
patterns and partially similar word choice. For example, art. II sec. 1.5, “No Person
except a natural born Citizen, or a Citizen of the United States, at the time of the
Adoption of this Constitution, shall be eligible to the Office of President” is trans-

lated by Fu as

Only people born and raised in America or who were naturalised before

the adoption of this Covenant can become President (Bolixitiande).
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FAMNAERZ NBAFFEN A Z AT Ry (B E RS2
In the translation published in Zhang's diary, this part is translated as

Only people born and raised in the United States or those who were natu-
ralised to the United States before the adoption of this Covenant, are eligi-

ble to become President (Zongtong).
FERBA R 2 NBAFERBIAEIL BT 2 AT 7 A R

Fu does not refer to Cai’s translation, declaring it as his own work. But the close
resemblance does not surprise. Fu Yunlong was travelling on an official mission
for the Zongli yamen, thus having access to Cai’s translation. That he included it
in his description shows that Cai’s translation was not in vain, as it was read by
those whom it might have concerned. Again, this version of the US Constitution
was made public seven years before previously thought.

Fu did not stay in the USA, but continued his travels. His approach to the
Peruvian “system of the state” was different. His book about Peru was much
shorter than the ones about Japan, the United States and Brazil. As was the case in
most of Spanish America, Peru did have constitutional charters right from the time
of independence from Spain, but they were rather fleeting in nature. At the time,
the constitution in force was the Political Constitution of 1867, but Fu’s chapter on
“constitutional” matters*** did not expound it in detail. Instead, Fu concentrated
on Peruvian history, and published several lists: A list of Sapa Incas (the kings of
the Pre-Columbian Kingdom of Cusco), a list of colonial Viceroys of Peru, and two
lists of Presidents of Peru since independence. At the end, Fu adds a chronological
list of the crucial events in the history of Peru. Most of the years, again, just con-
tained notes of whom had become president in the respective year (sometimes var-

ious presidents in the same year). But there were a few exceptions. One of them,

422 bid., chapter “On the State” (Guoshi zhi BIZEE), 5b.
423 Zhang, Sanzhou riji, vol. 2, 54a.
#4 Fu, Youli Bilu tujing, chapter “System of the Peruvian State” (Bilu guoxi A& %).
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in the year of 1867, was: the “adoption of a constitution” (li guozhang 17[E{ZE).2>
Although Fu here uses yet another term than he had used for Japan and the United
States, he did recognise the importance that constitutional charters had for a polity.

After Peru, Fu visited Brazil. Here again, the chapter on politics was very
constitutional. He did not explicitly mention the constitutional charter. But where
would a Chinese official look to in 1889 when describing the politics of a foreign
country? Into the constitution, which Fu’s description follows closely. When Fu
visited Brazil, the country was still a parliamentary monarchy. Thus, although his
book was only published in 1902, it still describes the monarchical constitution as
set down in the Political Constitution of the Brazilian Empire of 1824 (amended in
1834), ignoring the coup-d’état of November 1889 which had abolished the parlia-
mentary monarchy and installed a presidential republic with a new constitution in
1891.

Remembering Art. 10 and 11 of the Brazilian Constitution, Fu’s description
begins with an enumeration of the four powers of the Brazilian government (in the
same order: legislative, moderating, executive and judicial powers),** and the
statement that sovereignty is held by the Emperor and the Parliament.*”” His sec-
tion on governance was subdivided into six sections: a) on the legislative power
(title 4 of the Constitution); b) on the moderating power (title 5, chapter 1 of the
Constitution); c) on the executive power (title 5, chapter 2 of the Constitution); d)
on the judiciary power (title 6 of the Constitution); e) on the regency in case of the
Emperor being minor of age (title 5, chapter 5 of the Constitution); f) on the Council
of State. The Council of State had been abolished by constitutional amendment of

October 12, 1832, but was then reinstated by the simple Law No. 234 of November

425 Ibid., chapter “System of the Peruvian State” (Bilu guoxi FA&E %), 8b.

426 The four powers were a Portuguese-Brazilian specificity; on top of the Montesquieuan three pow-
ers, there was a “moderating” power exerted by the emperor. On the “moderating power” in Brazil
see Octaciano Nogueira, ed., A Constituicio de 1824 (Brasilia: Escopo Editora, 1987), 23-28.

427 In the original constitution, the Emperor and the Parliament were “Representatives of the Brazilian
Nation.” Ibid., 63.
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23, 1841. Fu describes the Council of State as set up in the law of 1841, with twelve
instead of ten members. After the section on governance, Fu still had a section on
provincial governments, inspired on the constitutional amendment law of August
16, 1834, as well as on civil rights (title 8 of the Constitution).

Fu’s description of the political system of Canada, too, followed a very con-
stitutional approach.*?® Although Canada, being part of the British Empire, follows
the Westminster system, it did have a written (albeit inexhaustive) constitution:
The British North America Act of 1867, or, in short, the Constitution Act of 1867.
Again, Fu's description of Canada’s political system were inspired by the Consti-
tution Act of 1867, which he calls “Covenant of Canadian Union” (Jianada datong
zhi yue NANARK[E 2 4Y), alluding to the fact that the Constitution act created the
Dominion of Canada by fusing three British provinces (colonies). Fu’s description
contains translations of a few crucial parts of the Constitution Act, and in some

parts interpolates comparisons with China.

5. East Asian Constitutions and Early Political Reformism in China in the

late 19 Century
a) Early Calls for Reform in China and their Global Context

But if knowledge about foreign constitutions was coming to China—and, as in the
case of Bridgman’s Damei Lianbang zhilile KEF;FE S, even spreading from
China to Japan—during the whole second half of the 19* century, and if China’s
own millenary constitution was coming under increasing internal and external
pressure, when was it that a constitution in the modern sense—a constitutional
system accompanied by a constitutional charter —began to be envisioned for China?
The early descriptions of foreign political systems, beginning from the

1830s, were generally positive, but, as Wang Dezhi observed, they did not

428 Fu, Youli Yingshudi Jianada tujing, chapter “Political Affairs of Canada” (Jinnada zhengshi AN AEL
£).
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necessarily demand analogous reforms in China herself.#” The reform-movement
initiated in the 1860s, known as the self-strengthening movement (zigiang yundong
H5&7#H)), focused on the military and industrial modernisation on the country.
However, as the effects hoped for did not materialize, pressure mounted for polit-
ical reforms. Thus, it was in the latter quarter of the 19* century —especially in the
1880s and 1890s—that Chinese intellectuals began seriously debating political re-
forms in their country.*3

At this time, constitutional conflicts across the world were still looming:
Russia’s Emperor refused to adopt a constitution, the first Turkish constitution had
been repelled, and Japan was still in the process of establishing her first constitu-
tion. What is to be shown here is that these early reformers did not only refer to
the already finished models of Western Europe, the USA and Japan, but were also
aware of the global developments in constitutionalism at the very time they were
writing, in particular of the situations of the other countries that were either still
“autocratic” or struggling with constitutionalism.

Some of the traits to be found in many of the global constitutional debates
also appeared in China. Early reformist writings commonly attempt to find con-
nections to China’s own antiquity.*! At the same time, they pay strong attention
to the question of whether the people were mature enough for reforms. Questions
of maturity and of how to ensure a smooth communication between the govern-
ment and the people had been debated since the 1870s.42 From the late 1880s, and
then with more momentum in the 1890s, the slogan of “popular knowledge”

(mand. minzhifjap. minchi &%) also found its way into Chinese discourse. Thus,

429 See Wang, Xianfa gainian zai Zhongguo de qiyuan, 13-14.

430 For a very instructive piece on early (pre-1895) Chinese reformism Lloyd E. Eastman, “Political
Reformism in China Before the Sino-Japanese War,” Journal of Asian Studies 27, no. 4 (1968).

#1 Ibid., 705-707.

432 See Rudolf G. Wagner, “The Free Flow of Communication between High and Low: The Shenbao
as Platform for Yangwu Discussions on Political Reform 1872-1895,” T’oung-Pao 104, 1-2 (2018).
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as early as 1887, Huang Zunxian #=78% (1848-1905) mentioned the term when

discussing criminal law:

But Western theorists exclusively esteem criminal law highly. They argue
that as the people are increasingly equipped with knowledge, everyone
thinks of how to protect their rights. Consequently, litigation necessarily
thrives, and legal norms have to become more detailed. They esteem crim-
inal law so highly because they think of it as a tool to govern the country
and protect the households, respecting it like a holy scripture or a hagiog-
raphy. But despite both being law, the reason why Chinese and Western
theories differ so much is that one emphasizes on its essence and the other
one on its functions. I have done research on Chinese law: That of the Wei
and Jin dynasties was more detailed than that of the Han, that of the Tang
was more detailed than that of the Wei and Jin, that of the Ming was again
more detailed than that of the Tang, and finally our Great Qing Code is,
again, more detailed than the Ming Code. The more history accumulates,
the more detailed legislation becomes. This is a necessary tendency in the
course of events, and even when rulers are sage and ministers wise, laws
cannot but multiply with time. When the Westerners argue that the pro-
gressive growth of the people’s knowledge leads to more and more details

in the laws of the land, could this not indeed hold some truth?

MmEfEamE EENE  SFREHF » S ERTLICREMER] > AIEABCR SR04
ELREAE c HEMMAUREEIRZE 2 B > B2 JEEEEHE - Z8[F
— A& P EILEmEE - 2N E - —sEAR  —xwHEHAR - RE
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The notion of equipping the people with knowledge would then become one of
the central motives of Qing constitutional discourse. But perhaps the most distinc-
tive proposal of the early political reformers was the introduction of a parliament,
which was viewed primarily as a prerequisite of commerce and industry.** While
discussing representative institutions, these early reformers did not necessarily ex-
pressis verbis mention a constitution, but one figure who did both was Zheng Guan-
ying, a Cantonese entrepreneur who had not passed any imperial examination.*®
As an employee of a British trading company, he came across Western conceptions
of constitution and parliamentarism at an early age.

In his book Easy Words (Yiyan 55 =),¢ which began to be published in 1871,
he painted the international scene of the time as a re-edition of the ancient Chinese
Warring States period (475-221 BC). Such a linkage between the modern World
and the Warring States was not Zheng’s concoction, but ubiquitous in late Qing
discourse. First used in 1861 by Feng Guifen J51£55 (1809-1874), it was used by
more than a dozen authors in the late 19t century.*” In 1881, William Alexander

Parsons Martin (Ding Weiliang | & R, 1827-1916), the first head of the

43 Huang Zunxian e85, Huang Zunxian quanji #5855 24 (Complete works of Huang Zunxian),
ed. Guojia Qingshi Bianzuan Weiyuanhui BIZ % 475 Z B, 2 vols. (Beijing: Zhonghua shuju,
2005), vol. 2, 1323. The punctuation has been slightly altered.

434 Eastman, “Political Reformism in China Before the Sino-Japanese War,” 701.

4% On Zheng Guanying see Johannes Kehnen, Cheng Kuan-ying: Unternehmer und Reformer der spiten
Ch’ing-Zeit (Wiesbaden: Otto Harrassowitz, 1975); Wu, Zheng Guanying; Ichiko Chtuzd mithdgi =, “Tei
Kan'6 no Ekigen ni tsuite” EMEIED T 55 ;5 12D T (About Zheng Guanying's Yiyan), in Wada Ha-
kushi koki kinen toyoshi ronso FIH Lt Fisc 23R £ 5w (Tokyo: Kodansha, Showa 35 [1961]).

43 The title is variously translated as Words on Change, On Change, Easy Words or Easy Remarks. The
translation with “easy” or even “careless” is more appropriate, for Zheng himself explains the title
by citing various loci classici for the saying “talking is easier than doing.” Zheng Guanying ##R[E,
Zheng Guanying ji EiEH S (Works of Zheng Guanying), ed. Xia Dongyuan E 3 t. 2 vols. (Shanghai:
Renmin chubanshe, 1988), vol. 1, 63-64.

47 Yen-p'ing Hao and Erh-min Wang, “Changing Chinese Views of Western Relations, 1840-95,” in
The Cambridge History of China: Volume 11: Late Ch'ing, 1890-1911, Part 2, ed. John K. Fairbank and
Kwang-Ching Liu (Cambridge: Cambridge University Press, 1980), 189.
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Tongwenguan [E]SZEE in Peking, presented a paper at an Orientalist Congress in
Berlin on Traces of International Law in Ancient China.*® The paper was translated
into Chinese in 1884 and had a large readership in China, creating an atmosphere
of self-confidence about the adoption of modern international law in China,*® and
possibly influencing Zheng Guanying’s insistence on international law.*?

In Zheng’s account, the seven hegemonic powers of the ancient Chinese
Warring States period were akin to the modern seven states of Russia, Britain, the
USA, Prussia, France, Austria and Japan. Within these, Zheng likened Russia to
the ancient Qin, due to their territorial vastness and strong spirits.*! But while
Martin used the argument to justify China’s membership in the community of in-
ternational nations, for Chinese writers like Zheng it often had a different function.
China should adopt modern instruments of statehood in order to survive in a War-
ring-States like cut-throat competition, and constitutionalism was accordingly one
of the main elements in strengthening China’s competitiveness. Thus, his assess-
ment of Russia’s strength notwithstanding, Zheng devoted a section of his book to
the bicameral parliamentary system found in the “Western countries,” which, he
argued, ensured concord between government and the people and the quality of
political measures.*? It is not surprising, hence, that such conceptions of interna-
tional politics remained quite popular in the whole late Qing constitutional dis-
course.

Zheng went into further details in his later book, Words of Warning in Pros-
perous Times (Shengshi weiyan &), the first edition of which was published

in 1894.4 He expanded his categorisation of European countries according to their

438 William A. P. Martin, “Traces of International Law in Ancient China,” International Review 14, no. 1
(1883).

49 On Martin’s deliberations see Rune Svarverud, International Law as World Order in Late Imperial
China: Translation, Reception and Discourse, 1847-1911 (Leiden, Boston: Brill, 2007), 153-161.

40 Wu, Zheng Guanying, 127-128.

441 Zheng, Zheng Guanying ji, vol. 1, 66-67.

42 Thid.

43 The book actually was a revised and enlarged edition of the former Yiyan, and much of the
thoughts expressed in it must be dated to the 1880s. After the first edition was published in 1894, a
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political importance. Russia still belonged to the first tier, together with Britain,
France, Germany and Austria-Hungary; Turkey only belonged to the second tier,
on par with Spain and the Netherlands.** Not unlike China, Turkey and Persia
were victims of imperialism, in particular from Russia. Zheng wrote much about
Turkey, which he deemed to be in particularly bad shape. Plagued by endemic
corruption and coffee addiction, she was comparable to China with her problems
of widespread corruption and opium addiction.*

The year of 1895 changed Zheng's stance towards Russia somewhat. In that
year, China first ceded the Liaodong Peninsula to Japan, but promptly obtained it
back due to an intervention by Russia, Germany and France. In the revised edition
of the Shengshi weiyan, Zheng recounted that the Czar of Russia had suggested to
the Chinese envoy that China pursue reforms in order to resist foreign pressures.
Zheng took this admonition as a sign of how bad China’s situation really was. Alt-
hough he did not believe that the Russian stance was entirely altruistic, he en-
dorsed the Czar’s suggestion. China could otherwise end up like Turkey in the
first constitutional era of 1876-1878. According to Zheng's description, Russia had
asked five European countries (Britain, Germany, France, Austria, and Italy) to

push Turkey to pursue a “reform of governance” (xinzheng #3%).*’ But Turkey

second version substantially enlarged by Zheng himself was published in 1895, and a third edition
in 1900, again revised by Zheng himself. Various other unofficial editions were published at the time.
On the complicated editorial history of the book see Kehnen, Cheng Kuan-ying, 8-12 and Zheng, Zheng
Guanying ji, vol. 1, 1-15.

444 Tbid., 822 (only contained in the 1895 edition).

45 Ibid., 363 (on corruption); 403—404 (on addictions). In the 1895 edition, Zheng still considers
China’s political problems to be less severe than Turkey’s; in 1900, he has changed his verdict and
declares that the country is in a worse situation than Turkey.

46 Jbid., 796-797.

447 The term “reform of governance” itself was gaining momentum at that time: In late 1894, Timothy
Richard drafted a book Policies for a Reform of Governance (Xinzheng ce ), and the term that
would later be adopted for China’s own reform programme beginning in 1901. See Wagner, “The
Free Flow of Communication between High and Low” and Andrea Janku, “’"New Methods to Nour-
ish the People’: Late Qing Encyclopaedic Writings on Political Economy,” in DoleZelova-Velingerova;
Wagner, Chinese Encyclopaedias of New Global Knowledge, 343.
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“did not listen.” Turkey’s reaction “infuriated” the foreign powers, whence Russia
declared war on Turkey.#8

Although the Czar’s suggestion had certainly not meant the establishment
of a constitution, this was, for Zheng, a key part of “self-strengthening.” The reason
for the ineffectiveness of China’s administration lay in it not practising a system of
constitutional monarchy. Except for Russia and Turkey, there were no civilised
countries in the world without a constitutional system. Constitutions were ineluc-
table even for the few countries that still had autocratic systems of government.
Russia itself, Zheng remarked, had long ago considered a constitution, but had just

not adopted it yet.**

b) The 1895 Formosa Republic: A first Constitutional Experiment?

China’s defeat in the Sino-Japanese War of 1894/95 advanced constitutional dis-
courses in China, although it was not as much of a watershed as it was described
by Liang Qichao.**® There was already a sizeable number of intellectuals who had
written about constitutionalism and who had advocated political reforms in China,

and by the mid-1890s, more and more Chinese and foreign observers engaged in

48 Zheng's description did not render the full complexity of the events in the Ottoman Empire, but
it did pick up an important aspect of the events. Following an insurrection against Ottoman rule in
the Balkans, on December 30, 1875, the Foreign Minister of Austria-Hungary, Count Gyula Andrassy
(1823-1890), issued a note containing a sketch of what he deemed to be an acceptable solution of the
problem. The note was backed by Russia, England, Germany, France and Italy. Although the Sublime
Porte in Istanbul accepted most proposals, including full and complete religious freedom, the note
did not help in placating the conflicts. It was under this menace of intervention by the European
Powers that the Istanbul government passed the 1876 Ottoman Constitution. The constitution and
the fundamental rights granted therein to the peoples of the Balkan were accused of being insincere,
and Russia intervened militarily in 1877, achieving an overwhelming victory over the Ottoman Em-
pire. Yet these external factors were not the only ones at play. The 1876 Constitution also reflected
internal developments that had been going on in the Ottoman Empire for decades. Devereux, The
First Ottoman Constitutional Period, 26-27; 88-91.

49 Zheng, Zheng Guanying ji, vol. 1, 338-339.

40 E.g., in Liang Qichao, “Wuxu bianfa ji” [KFEXEIEEET (Account of the reforms of 1898), in Liang
Qichao quanji LR 24, eds. Yang Gang #54, and Wang Xiangyi FAHH, 10 vols. (Beijing: Beijing
chubanshe, 1999), appendix “Origins of Reform” (Gaige qiyuan SEFLIE), vol. 1, 234-242; see also the
remarks by Eastman, “Political Reformism in China Before the Sino-Japanese War,” 710.
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the discussions about what medicine would be able to cure China’s sickness.*! In
the years of 1894-1986, foreign observers did not include “constitutionalism” or
even “representative institutions” yet in their proposals for China’s reform. Thus,
while Alexander Michie (1833-1902) saw a “sick man worth many Turkeys”#2 and
hoped for commercial expansion, Mark Bell was even more adamant, suggesting
that China be put under Western, i.e., British, tutelage for the sake of national re-
generation, because she could not “guide herself on the path of reform and pro-
gress.”4 Bell suggested that the Powers form various departments modelled on
the Chinese Imperial Maritime Customs’ Department, led by Robert Hart.**

But reformist, even constitutional ideas were beginning to find their ex-
pression in the actual politics of the Qing Empire. In these years, some figures who
would profoundly shape the next decades of Chinese politics began to appear:
Anti-government secret societies as well as revolutionary groups, and monarchic
reformers like Kang Youwei and Liang Qichao.

In November 1894, Sun Yat-Sen f4#%1l (1866-1925) founded the Revive
China Society (Xingzhonghui $t1) in the Republic of Hawai'i. Sun’s objective was
to topple the Qing Government and establish “a constitution for China.”*5 As
Meribeth Cameron put it, “these men, most of them educated abroad and thus
somewhat divorced from the realities of China’s condition, were eager to oust the
Manchus and to introduce at once institutions which the West had developed only

after years of conscious or unconscious preparation.”** As Sun was an enemy of

#1 For one of the many English-language articles written during the Sino-Japanese war about reforms
for China see A. Michie, “Our Interest in China,” Imperial and Asiatic Quarterly Review, 3™ ser., 1, nos.
1 & 2 (1896). None of the English-language articles of the time included “constitutionalism” or “rep-
resentative institutions.”

42 Ibid., 43.

4% Mark Bell, “China's Future: A Study,” Imperial and Asiatic Quarterly Review New series 9, nos. 17 &
18 (1895), 343.

454 Ibid.

45 Los Angeles Times, “A Modern Atlas. An Under Secretary Sounds his own Praises. He Pictures
Himself as Bearing all the Burdens of the British Foreign Office. An Imperial Zollverein Idea. 'Old-
Fashioned Patriot' Explains the 'Salute.' Prof. Howard Opposes George Kennan's Stories of Russian
Cruelty. Bismarck Revolutions—Court and Stage.” December 6, 1896.

46 Cameron, The Reform Movement in China, 200-201.
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the state within the borders of the Qing Empire, from the beginning he relied on
building a supporting base abroad. Wong Chin Foo £ %1g (1847-1898), a Chinese-
born naturalised US citizen, held lectures in the USA to promote his cause to an

American audience, and declared to the US American press:

... The “Hing Chung Woey’ Society, to which Sun Yat Sen belonged, is as-
sociated with the ‘Liberty League of Americanized Chinese,” and with a
similar patriotic organization in England. One object is of a secular mission-
ary kind. We wish to open up China to the West and to introduce such
constitutional reforms as will put our country on a par of progress with
Japan and prevent the dismemberment by foreign powers, which will take
place unless China undertakes to reform itself. ... We shall make overtures
to the ruling dynasty to adopt our reform principles. If they do not do so

they will have to get out. ...47

Others were trying to petition the Qing government for reforms. On April 17, 1895,
the Qing Empire and Japan signed the Treaty of Shimonoseki, concluding the Sino-
Japanese War of 1894/95. On April 22, civil examination candidates led by Kang
Youwei directed a petition to the Qing Court demanding reforms, known as the
Gongju shangshu ,\E_F 2. The petition did not yet contain the word “constitution”
or “constitutionalism,” but it mentioned the parliaments common in other coun-

tries,*® and it was influential in mobilising some of the intellectual elites for

7 Chicago Daily Tribune, “He plans to free China: Wong Chin Foo Talks of the Revolutionary Move-
ment. Peaceable Methods Failing an Appeal for Recognition as Belligerents Will Be Made to America
and England-Society Hing Chung Woey Declared to Be a Powerful Organization-One Object Is to
Open the Country to Western Civilization,” December 6, 1896.

458 Kang Youwel §4 B, Qi ci shangshu huibian; Wuxu zougao R LE 545 1 IKKZER (Collectanea
of the seven petitions; Memorial drafts of 1898), ed. Jiang Guilin J% &, Kang Nanhai xiansheng
yizhu huikan 12 Fr§/ELEEESEA (+) (Taipei: Hongye shuju, Minguo 76 [1987]), part 1, 16.
See also Rao, “Cong she yiyuan dao li xianfa,” 30, footnote 3. See also Chang P'eng-Yuan 5EHAE,
Zhongguo minzhu zhengzhi de kunjing: Wanging yilai lijie yihui xuanju shulun $1E R FECAHIRE -
1909-1949: i) DI JFE i i3 e 15 22l 3 (The difficulties of democratic politics in China, 1909-1949: An
exposition of the elections for the various parliaments since the late Qing) (Taipei: Linking, Minguo
96 [2007]), 27-30; Wong Young-Tsu, “Kang Youwei and the Reform Movement of 1898,” The Journal
of Asian Studies 51, no. 3 (1992), 517-518, 521.
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reforms. This would not remain Kang’s only petition: On May 29, he directed an-
other petition to the Emperor, calling for reforms with the aim of “enriching the
country, nourishing the people, educating the officials and training the army”
(fuguo yangmin jiaoshi zhibing ‘= BlE R¥ 16 T).4°

Three days later, the foreign press even rumoured that a petition had
reached the Imperial Court from Southern China praying “to introduce constitu-
tional reform,” including freedom of the press and of speech, the abolition of the
queue and foot binding for women.#? It is not clear to what petition the press no-
tice referred. It was not one of Kang Youwei’s petitions: Although Kang Youwei
was Cantonese and did indeed advocate against foot binding movements, he was
physically located in Peking,*! and his petition does not mention foot binding and
the queue.

But although the source of the press notice cannot be verified —and thus it is
not clear what “constitutional” reform exactly should be introduced —, the notice
shows that reformist notions were already quite diffused to local elites, especially
in Southern China. This can also be seen in one episode that is not recorded in
histories of constitutionalism in East Asia, but which could be possibly seen as the
first constitutional experiment related to the Qing Empire: The fleeting Formosa

Republic (Taiwan Minzhuguo 2% F ) established in 1895.42

49 Kang, Qi ci shangshu huibian; Wuxu zougao, part 1, 50-75. The original found in the First National
Archives of China has been reprinted in Kang Youwei §#4 5, “Kang Youwei disanci shang Qingdi
shu yuanben (Zhongguo diyi lishi dang'anguan)” FFH & =R EiEwEFEA (T EE— S EEKE)
(The original of Kang Youwei’s third petition to the Qing Emperor [First Historical Archives of
China)), Lishi dang an FES1EZE, no. 1 (1986). Wong Young-Tsu, “Kang Youwei and the Reform Move-
ment of 1898,” 517, claims that the third memorial used the word yiyuan 5 for parliament; however,
it is not to be found in either version of the memorial. It does show up, however, in other memorials
of Kang's.

460 Los Angeles Times, “A Queer Republic: Affairs in the Island of Formosa. The Japanese land at Kee-
lung —The Chang Tai Chongs and the Li Family —Chinese Advices,” June 1, 1895.

41 Wu Tianren SKAT, Kang Youwei xiansheng nianpu FEH RS (Annalistic biography of Mr.
Kang Youwei), 2 vols. (Taipei: Yiwen yinshuguan, Minguo 83 [1994]), vol. 1, 112-115.

462 On the 1895 Republic of Formosa see the seminal works Harry J. Lamley, “The 1895 Taiwan Re-
public: A Significant Episode in Modern Chinese History,” Journal of Asian Studies 27, no. 4 (August
1968), and Wu Micha =#4%, “1895 nian ‘Taiwan Minzhuguo’ de chengli jingguo” —/\JLHLZE &
EERFE ) AYRIIESHE (The establishment process of the “Republic of Formosa” of 1895), Taida lishi
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What happened there? One of the main provisions of the Treaty of Shimo-
noseki was article 2b), which ceded the Island of Formosa (Taiwan) together with
its outlying islands to Japan.“® Local notables, officials loyal to the Qing court, op-
posed this cession. Among them were governor-general Tang Jingsong [# & f
(1841-1903) and his first-protégé-then-rival Qiu Fengjia fr3&H (1864-1912). In or-
der to avoid annexation by Japan, Tang declared Formosa to be a self-dependent
(zili H17) republic on May 25, 1895, with himself as president.**

Next to personal ambitions of the notables, the establishment of the Republic
was meant to garner support from Western powers for a republican victim of Jap-
anese aggression, as well as to facilitate direct resistance without implicating the
Qing Court.#5 It should be noted, however, that the Republic of Formosa was a
lonely enterprise of political elites in Formosa, which did not count on much sup-
port from Qing officials in the mainland nor from the local populace. It also failed
to solicit support from any other foreign power.4®

How was the Formosa Republic the first constitutional experiment related
to the Qing Empire? Some people close to Qiu Fengjia contend that he had indeed
drafted a constitution or that the Republic did have a constitution, assertions to be

found in several obituaries appended to Qiu Fengjia’s poems. For example, Jiang

xuebao ZAKJFEHEE, no. 8 (1981). See also the contemporary account James Wheeler Davidson, The
Island of Formosa Past and Present: History, People, Resources, and Commercial Prospects. Tea, Camphor,
Sugar, Gold, Coal, Sulphur, Economical Plants, and Other Productions. (London et al.: MacMillan et al.,
1903), 273-370.

463 The treaty of Shimonoseki is to be found in Meiji 27-8-nen sen'eki Nisshin kowa joyaku: 1.
Choinsho; 2. Giteisho. B} =1 ~ J\UEEG HUEHAIGRE) © —FRENE ; 3 E (Peace treaty be-
tween Japan and the Qing about the war of the years Meiji 27 and 28. 1: Signed documents; 2. Proto-
col), Meiji 28/04/17 [April 17, 1895], file no. B13090893700, Diplomatic Archives of the Ministry of
Foreign Affairs of Japan, Tokyo. Article 2b) is to be found in p. 0297.

464 The original of the declaration is to be found in Lian Yatang ##f# %5, Taiwan tongshi 2 & 3% 5 (Gen-
eral history of Taiwan) (Taipei: Taiwan shidai shuju, Minguo 64 [1975]), 106-107; for a translation see
Davidson, The Island of Formosa Past and Present, 279-280 (which, however, translates zili § 17 as “in-
dependence,” creating a somewhat wrong impression of the declaration’s character. See Lamley,
“The 1895 Taiwan Republic,” 752.

465 Ibid., 741; see also Los Angeles Times, “The Formosan Republic,” July 19, 1895.

466 See, e.g., Chicago Daily Tribune, “Scoff at the Formosan Republic: Washington Diplomats Take no
Story in the Story from Shanghai,” May 26, 1895.
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Quan ;TEE (1888-1917), a young admirer of Qiu’s, wrote in his Biography of Qiu
Canghai (Qiu Canghai zhuan fr8/6{H), appended to the first (1913) edition of Qiu’s

poems:

The loyal gentlemen therein were especially passionate and indignant.
They bitterly cursed the Qing Court for turning its back to the Formosan
people and strongly approved of the General of the Blue Ocean’s [i.e., Qiu
Fengjia’s] suggestions. Then, by acclamation, they pushed the General of
the Blue Ocean to come up with a draft. Thereupon, the General of the Blue
Ocean hastily drafted a temporary constitution and suggested that For-
mosa be a republic. One would elect one president and one vice-president,
respectively, and open a parliament as legislating body. He set an official
system, separating the name of the ministries of the interior, of foreign af-
fairs, of military affairs and so on. He designed the national flag with a yel-
low dragon on a blue background and made it the national coat-of-arms.

The masses all approved.

HEEEZ L CHMES O BEFEZRaRNIVEREEIE » JyEHE
BigRER - BIBRERERR ZE L EREE MR - R - &8l
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Moreover, Qiu Fengjia’s son, Qiu Cong [ (1894-1967), wrote in an obituary

published as an appendix to a 1935 edition of Qiu Fengjia's poems:

My late father also said that, since Liu Mingchuan’s term as governor
[1885-1891, note of the author], new policies like railroads, electric lines, &c.
had been introduced in Formosa. Therefore, the gentry’s thinking was com-

paratively modern. Since the Republic was devised, it was first established

47 Qiu Fengjia Fr#H, Lingyun Hairi Lou shichao 383575 H 1558 (Poems transcribed at the “building
of the clouds over the mountains and the sun over the sea”), (Shanghai: Shanghai guji chubanshe,
1982), 756-757.
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and then it fell. Even though its period of existence was not long, it had a
constitution, a parliament, a postal administration and a currency system.
It had enough politics, but regrettably the people still lacked education and

were unaware of their ties of nationality.

TG EE - AR EERHE - SESEEARTHTEL o W ELER o St
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468

Apart from these mentions, hard evidence for the (draft) constitutional charter of
the Republic of Formosa is very thin. No constitutional charter of the Republic or
draft constitution has survived.*® One has to be suspicious of Jiang’s and Qiu’s
writings, including their insistence on mentioning the constitution, as these texts
were written many years later by close confidants. The Qing Court had fallen to
the Republic, changing the political set-up completely, and by that time, constitu-
tions were already an ineluctable instrument of governance at the highest level of
Chinese politics. Jiang and Qiu certainly spun their texts according to the political
changes. Moreover, their term xianfa ;% was possibly (but not necessarily) anach-
ronistic, as it would only win out as the general equivalent of “constitution”
through the activism of Kang Youwei and Liang Qichao. By 1895, the term was
already used in Chinese, but had not yet gained universal currency.

However, even as early as 1895, constitutions were known and discussed
among the Chinese intelligentsia. The leading figures of the Republic readily
adopted the new concepts of political reformism that circulated among China’s

elites. The other facts mentioned by Jiang are basically true: There was a “president”

468 Qiu Cong %R, “Huhuai lu” 1% (Memories of my father), in Qian Taiwan Minzhuguo yijun
dajiangjun Canghai xiansheng Qiu gong Fengjia shixuan FiZER ¥ HEE K EEEILE L AR
7 ([Shanghai]: Shangwu yinshuguan, [1935]), 152.

4 The author would like to thank Prof. Wu Micha 522 for kindly confirming this information
(written communication of December 26, 2016).
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and the “national flag” with the yellow dragon on a blue background. Moreover,
the main element of constitutionalism, some kind of popular representation, came
up in the new republic, even if, substantially, the new state was a mere “sham
affair unworthy of its republican label.”#* While the Taipei parliament never con-
vened, a parliamentary assembly in Tainan did meet regularly.+"

If Tang Jingsong and Qiu Fengjia adopted a republic, it is quite likely that
they also envisioned that such a republic would have eventually been consum-
mated by a constitutional charter. But it is not unsurprising that a constitutional
draft could not be finished in this “most short-lived government that ever existed”
and that any draft was lost in these turbulent times, for the Japanese army began
landing in northern Formosa a mere four days after Tang’s proclamation.*” It is,
therefore, not unlikely that Jiang’s assertion was correct, although the constitu-
tional draft has not been left for posterity.

The short-lived Republic of Formosa was not immediately used in further
constitutional debates in the Qing Empire. Politicians in Peking like Li Hongzhang
FISEE (1823-1901) and Weng Tonghe £5[E]f#k (1830-1904) took notice of the “re-
public” founded by the separatist loyalists. But, their differences in opinion not-
withstanding, both of them thought of it as a strange concoction. When Weng
heard that Tang Jingsong had become president of an autonomous republic, he
exclaimed: “Oh boy! That's bizarre!” (Yi! Qi yi! IF | &2 ! ).#° On the same day,

Li Hongzhang reacted to an exalted cable of Tang’s about the republic and its

470 Lamley, “The 1895 Taiwan Republic,” 741.

471 See, e.g., two reports in the North China Herald with additional information about the “parlia-
ment”: “Formosa (From our Correspondent with the Japanese Army),” North China Herald, Novem-
ber 1, 1895, 729, and “Tainanfu, South Formosa (From our Special Correspondent with the Japanese
Army),” North China Herald, November 15, 1895, 815. See also Lamley, “The 1895 Taiwan Republic,”
755, with further references.

472 Los Angeles Times, “The Formosan Republic.” See also Lamley, “The 1895 Taiwan Republic,” 739.
473 Diary entry of 05/04 (May 27, 1895): Zhongguo Shixuehui 55 £, ed., Zhongri zhanzheng £ H
Ef = (The Sino-Japanese war), 4 vols. (Shanghai: Shanghai renmin chubanshe; Shanghai shudian chu-
banshe, 2000), vol. 4, 560.
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symbols with the exclamation: “Such strange words are actually out of imagina-
tion!” (ruci giwen, jing chu yiwai ZUPLEF L > FHHESN o ).

The cession of Formosa to Japan would later be mentioned again in Chinese
constitutional debates, something which has been commonly ignored: The applica-
bility of the Meiji constitution to newly-conquered territories such as a Formosa
was an important topic in Japanese discourse, and Chinese debates did occasion-
ally refer to the colonial status of Formosa when debating details of the Qing con-
stitutional plans after 1905.

This likely first constitutional experiment related to the Qing Empire is
mainly useful as an example of how much ideas like constitutions were already en
vogue as fundamental elements of newly-constituted body politics used for inter-
nal and external legitimation, even though the long-constituted government at the

central level did not yet think of adopting one for itself.*>

) A Republic in the Philippines and its Constitutional Implications

If the experiment of installing a “Republic” in Formosa was a “strange” thing to
the political circles in Peking, and if there is no trace of the constitutional charter
that was possibly drafted for the “Republic of Formosa,” other republican consti-
tutions were known in China. Translations of the US Constitution, as one of the
most salient documents symbolising the very US American state, were early and

numerous, and Chen Jitong == [ (1851-1907) published a translation of the

474 Ibid., vol. 4, 365 (Guangxu 21/05/04 = May 27, 1895). Lamley, “The 1895 Taiwan Republic,” 704
(footnote 2) mistakenly cites 361 and mixes Weng’s and Li’s speeches up. To show how the Republic
was seen by Chinese intellectuals in the following years, Lamley also cites a poem of Liang Qichao’s,
written in 1911, exclaiming that the Republic of Formosa had been a “joke.” But the verse (ji shi zhen
ru xi BIZEE 1Y) could more likely be understood that the Republic had been an (irreal) “theatre
play.” Liang Qichao, “Xin dalu youji jielu” #r KFEEECEi#% (New abridged record of travels through
the continent), in Liang Qichao quanji, vol. 2, 1227. For another piece on Formosa see Liu Yazi's %50
F (1887-1958) 1903 article Liu Yazi fji55+-, “Taiwan sanbainian shi (1903 nian)” 28 =45 (1903
) (A history of Taiwan's 300 years [1903]), in Liu Yazi xuan ji fjl58 71558, eds. Wang Jingyao /%
#f et al. (Beijing: Renmin chubanshe, 1989), particularly 30 on the 1895 republic.

475 See Lamley, “The 1895 Taiwan Republic,” 761, for a similar conclusion.
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French Lois constitutionnelles of 1875 in the International Review (Qiushi bao K &)
in 1897.47¢ But translation activity was not limited to the well-known Western and
Japanese constitutions. For one should not forget that there actually was another
Republic in Asia which entered the constitutional imaginary of China.

The Philippine islands had been governed as a colony of Spain since the
16t century. Revolutionary activities against Spanish rule continued during the
whole latter quarter of the 19™ century. In 1897, revolutionary leader Emilio
Aguinaldo (1869-1964) declared the short-lived Republic of the Philippines (or Re-
public of Biac-na-Batd), which was disbanded after little more than one month.
Aguinaldo and his associates obtained exile in Hong Kong.

But things changed quickly. In April 1898, a war broke out between Spain,
the colonial ruler of the Philippines, and her rival, the United States of America.
Aguinaldo returned from Hongkong and installed a dictatorial government on
May 24. On June 12, 1898, Aguinaldo declared independence from Spain and na-
tional sovereignty again, and the Republic of the Philippines in Malolos (or First
Philippine Republic) was proclaimed in January 1899. This republic, too, did not
succeed. Neither Spain nor the USA recognised it. Instead, Spain had sold the Phil-
ippines to the United States, which fought a war against the First Philippine Re-
public from February 1899.

What is remarkable is that in the Philippines, the notion of a written con-
stitution was so well-entrenched that all these revolutionary efforts were accom-
panied by constitutional documents.#”” The Republic of Biac-na-Baté had its own

provisional constitution, largely copied from the 1895 revolutionary Constitution

476 San Chengcha Ke, “Xilii xin yi jiian zhi yi”; the translation continued for two further instalments
in nos. 2 and 3 of the magazine.

477 On the political history of the Philippines in the last years of the 19t century, including its consti-
tutional documents, see Maximo Manguiat Kalaw, The Development of Philippine Politics (1872-1920):
An Account of the Part Played by the Filipino Leaders and Parties in the Political Development of the Philip-
pines (Manila: Oriental Commercial Company, 1926), in particular chapter V (69-98) including the
Biac-na-Baté constitution, and chapter VI (99-163) including the revolutionary decree and the
Malolos Constitution.
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of the Provisional Government of Cuba (or Constitution of Jimaguayt). The “rev-
olutionary government” of June 1898 was accompanied by a constitutional decree.
Aguinaldo had been advised to change the dictatorial to a “revolutionary” form
by Apolinario Mabini (1864-1903), a trained jurist who later served as the first
Prime Minister of the First Philippine Republic. Mabini also penned a Constitu-
tional Program of the Philippine Republic, which, however, did not materialise:
The Constitution of the First Philippine Republic (Malolos Constitution), ratified
in January 1899, was a different text, drafted by Felipe Calderon (1868-1908) and
Felipe Buencamino (1848-1929).

As Rebecca Karl has shown, the Philippine revolution did have a substan-
tial impact in China.*8 Even its constitutional texts were read in China. The British
East Asia Magazine (Dongya Bao 3 51%;) —the same that was at the time publishing
a secondary translation of the US Constitution in various instalments—carried a
large number of news about the Philippine revolution. The “law” section of the
magazine, edited by the Japanese Sumitani Daizaburd % K —E (?-1921), were
interested in its constitutional implications: Numbers 6 and 8 carried a translation
of the decree of June 23 that changed the “dictatorial” government to a “revolu-
tionary” one.?”” The translation introduced it as the “new republican constitution
of the Philippine islands,” giving this document a rather prominent position in
Chinese discourse and showing that, even before the beginning of the constitu-

tional movement, there was interest in foreign constitutional documents. This

478 Karl, Staging the World, 83-115.

479 Sumitani Daizaburo f73 K =Ff, “Biliibindao xinli gonghe xianfa (yi xi ba yue si ri Dongbang Bao)”
EbEEE BRI (B2 \ U HEF# ) (The newly adopted republican constitution of the
Philippine Islands, translated from the Toho of August 4), Dongya bao B =i#}, no. 6 (Guangxu 24
[1898]); Sumitani Daizaburd fg# K =H[, “Biliibindao xinli gonghe xianfa (yi xi liu yue ershiliu ri
Dongbang Bao, xu di liu ce)” tEAE S HILIAME L (FREANA A NHEFHE > 855  (The
newly adopted republican constitution of the Philippine Islands, translated from the T6ho of June 26,
continued from no. 6), Dongya bao B5E¥, no. 8 (Guangxu 24 [1898]). For (slightly differing) English
translations of the decree see Kalaw, The Development of Philippine Politics, 423—-429 and Sulpicio Gue-
vara, ed., The Laws of the First Philippine Republic (The Laws of Malolos), 1898-1899 (Manila: National
Historical Commission, 1972), 35-40.
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interest was not limited to the US Constitution and Japan, but also included the

constitutions of not-so-well established polities.

6. Postlude and Chapter Conclusion: “And the Kindly Earth Shall Slumber,

Lapt in Universal Law.”

On December 31, 1899, the New York Times published a long article summing up
the ending 19* century, painting it as a century of great political, economic and
technical advances and awaiting a “still brighter dawn for human civilization” in

the upcoming 20% century:

Through agitation and conflict European nations are working toward an
ultimate harmony of interests and purposes, and bringing awakened Asia
into sweeping current of progress. Light has been let into the “Dark Conti-
nent” beyond the ancient borders and is rapidly spreading. America is fac-
ing westward and beginning to take its part in carrying the regenerating
forces of popular government to the uttermost parts of the earth. Notwith-
standing the bloody conflicts through which some of the steps of progress
must still be made, the “vision of the world” grows clearer toward the time

when —

The war-drum throbbed no longer, and the battle-flags were furled
In the parliament of man, the federation of the world.
There the common sense of most shall hold a fretful realm in awe.

And the kindly earth shall slumber, lapt in universal law .4

Nearly a year later, in November 1900, Ariga Nagao A& f/f (1860-1921), a re-
nowned Japanese professor of constitutional law who was also deeply interested
in China, published his review of the 19t century in the influential Japanese mag-

azine Revue Diplomatique (Gaiko jiho 4MCH##R), entitled “Cent ans de la diplomatie

480 New York Times, “The Nineteenth Century,” December 31, 1899.
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européenne” (Dai jikyii seiki gaiko tsitkan S5+ 47N HEE). Ariga’s article was
then translated into Chinese and published in Liang Qichao’s Tokyo-published
China Discussion (Qingyi bao J5&¥gR). !

The two revues du siecle, published from two different perspectives, were
different in content, but they also had common arguments. For both, constitutions
were a main feature of the 19 century. The New York Times saw a struggle “for
constitutional liberty and representative government” since the French Revolution
and American independence, and stressed the material progress of mankind.
Ariga’s article identified the following main features of the 19 century: 1. reac-
tionism;*2 2. constitutionalism;*? 3. nationalism;** and 4. expansionism.*$

However, the constitutional observations of the New York Times and of
Ariga Nagao mainly focused on constitutionalism in Europe in the first half of the
19t century. As this chapter has shown, these accounts have to be extended. By the
end of the 19% century, the “constitutionalisation” of the world had extended to all
continents, although it had not yet permeated all of them. The New York Times
overstated the role of “constitutional liberty”: Constitutions gained immense trac-
tion for their versatility and the multitude of their possible functions. Frequently,
they were rather reactionary instead of revolutionary, and were often adopted by
governments seeking for ways to defend themselves against internal and external

pressures.

81 Ariga Nagao & K, “Dai jukyu seiki gaiko tstikan” 55+ L4423 (Cent ans de la
diplomatie européenne: One hundred years of European diplomacy), Gaiko jiho ¥MZH##; 3, no. 24
(Meiji 33 [1900]). For the Chinese version see Ariga Nagao & &/, “Di shijiu shiji waijiao yilan” 55
+ AL/ —8 (Overview of diplomacy in the 19" Century), in Qingyi bao, 2527-2533; 2587—
2590; 2649-2653.

482 Ariga, “Dai jukyt seiki gaiko tstikan,” 1049-1051.

483 Ibid., 1051-1058.

484 Tbid., 1058-1067.

485 Ibid., 1068-1069.
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The concept of a “constitution” appeared in China beginning from the 1830s and
1840s, books about foreign countries talked about constitutions to Chinese readers,
even if they sometimes contained a few confusions. The Constitution of the United
States of America left a particularly deep impression on China, for it was funda-
mental importance as one of the founding documents of that country. Furthermore,
while the European constitutions of the time usually came and went every few
years, the US Constitution was an extraordinarily stable and visible document. The
first translation of it was published some 20 years earlier than previously known.
Six Chinese-language translations circulated in the curse of the 19* century, two
more than hitherto acknowledged by scholarship.

The first translation, of 1861, was a prime example of an international co-
production. A missionary from the USA had published a Chinese-language book
about the USA in Singapore, and the edition which contained the translation had
been revised by a Chinese scholar and was published in Shanghai. It was then re-
published in Japan and had a large readership there. This translation was then re-
published in 1881 in the Wanguo gongbao, again a missionary magazine with a large
readership and impact in the Qing Empire.

The second translation was made by the Chinese legation to the United
States, and showed how knowledge of the US Constitution had become important
for the handling of the bilateral relations. It was published thrice in differing ver-
sions, by Fu Yunlong and later Zhang Yinhuan, as well as in the reformist Shiwu
bao. Finally, Fu Yunlong, who had been sent by the Zongli yamen, did not only pub-
lish a translation of the US Constitution. He was also the first to publish a transla-
tion of the Japanese Meiji Constitution in the very year it was promulgated. His
other descriptions of foreign polities, too, were clearly inspired by the respective
constitutional charters.

By the last decade of the 19 century, thus, there was a fair amount of
knowledge about foreign constitutions and about differences in governance be-

tween the different countries among Chinese intellectuals. Yet, constitutions were
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far from being universal. As various East Asian cases show, constitutions were
needed for the sake of nation-building, for internal and external self-assertion. A
constitution was the cornerstone of Japan’s Meiji Reforms, the Philippine revolu-
tionaries used the new politico-legal instrument, and Korea used it at a time of an
imminent threat of national extinction. But there were still quite a few of polities
in East and West, including some of the largest on the face of the planet, that, in
light of their own political traditions, had not yet felt the need to adopt a constitu-
tion. China was one of them, such as were Russia, Persia and the Ottoman Empire
(the latter one having had suspended her constitution after two years in 1878).
But in China, too, the changes of the times more and more necessitated far-
reaching changes. It was in the last quarter of the century that Chinese intellectuals
began to call for political reforms. These early calls did not necessarily expressly
mention the word “constitution,” but often advocated for the most salient element
of constitutionalism: some kind of parliamentary representation. These calls con-
tinued debates that were led in other parts of the world, but at the same time tried

to fit them into Chinese traditions.

***
This chapter has shown that the pre-history of the concept of a constitution in
China is richer and more complex than previously thought. Scholarship has mostly
brushed over this embryonic period, because the concept was not yet used as a
rallying call for China and was far from finding its reflection in actual Chinese
politics, which only happened in the very last years of the century. Yet, under-
standing this period is of crucial importance, because it shows that the calls at the
end of the century did not happen all of a sudden, but were preceded and prepared
by a decade-long phase in which awareness of the concept, however tortuously,
slowly developed in China. Therefore, this chapter provides an extensive survey
of the various ways with which the concept was rendered and how it developed

in the 19 century. It also shows that, from the very beginning, knowledge about
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constitutions was embedded in a not just one-sided global flow of ideas, in which
China participated even before the concept came to the surface as a political in-
strument. This is the background against which the first attempt at political re-
forms on the level of the central government of the Qing Empire unfolded in 1898,

as well as the subsequent decade of “reform of governance” beginning from 1901.
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CHAPTER TwoO.
Constitutional Debates from the 100 Days’ Reforms to the

Russo-Japanese War

R—BI SRR A T HECIAREO|IF T T L
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551 T'aehtii (1908)6

1. Prelude: China’s “Quadriform” Constitution

On July 20, 1898, James Wickersham (1857-1939), a US American judge from the
State of Washington, gave a talk at the meeting of the Washington Bar Association,
held in the far-western city of Spokane, near the Canadian border. The talk was
entitled The Constitution of China: A Study in Primitive Law. In his talk, Wickersham
vehemently defended the traditional constitution of China. This constitution had
been given by Confucius, a “constitutional lawyer of the highest rank” who had
reduced China’s unwritten constitution to “written exactitude.”*” China was a

model to be followed, for:

Her ancient constitution, unchanged by time or revolution, unaltered by
advancing civilization or foreign attack, yet controls with its iron barriers
and forms the densest and most orderly population in any existing nation.

Let him who desires to know something about good government, political

486 “If one wants to establish and preserve a state, it certainly will have a constitutional charter,
whereas those which do not have this constitutional charter can hardly be called a state at all.” Sol
T'aehuii EEZREE, “HOonbop soon” #FA4E S (Introduction to constitutional law), Tachan hydphoe hoebo
K& S, no. 3 (1908), 30. The author would like to thank Dr. Stefan Knoob for his help with
interpreting this text.

47 Wickersham, Constitution of China, 1898), 17, 18.
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economy and ethics, study the writings of Confucius, the learned commen-
tator upon and mighty expounder of the Quadriform Constitution of

China.88

The Chinese constitution, judge Wickersham explained, had existed for 4000 years
in total and more than 2000 years in the form given by Confucius, and it could
“serve for that many more if not ruthlessly destroyed by the Anglo-Saxon race.”*®
Wickersham was not alone with his opinion. In this chapter, we will come across
the writings of Ku Hung-Ming 25§ (1857-1928), who staunchly promoted the
Confucian constitution and was the first to vociferously argue against the written
constitution of the USA to English-speaking audiences.

Wickersham’s lugubrious vaticination would come true sooner than ex-
pected. But it was many Chinese themselves who contributed to ruthlessly de-
stroying China’s traditional constitution. At the very time as he was giving his talk
in Spokane, the debates about political change in the last two decades of the 19*
century were coming to a head in the 100 Days” Reforms of 1898. In contrast to
most previous scholarship, this chapter argues that the concept of a constitution
was already significant by that time. Going further, it shows how the concept es-
tablished itself as a central element of political discourse for China even before the
Russo-Japanese War and the beginning of the “constitutional movement.” Finally,
it argues that Chinese intellectuals developed their version of the concept within a

globalised constitutional imaginary.

488 [bid., 19.
4 Ibid., 18.
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2. Kang Youwei and the 1898 Reforms

a) Constitutionalism Before the 100 Days’ Reforms

7

The growing reform sentiment of the 1890s culminated in the “100 Days” Reforms”
of summer 1898 (June 11 to September 21, 1898). None of the reform edicts con-
tained any mention of a constitution or of a constitutional parliamentary system.
Although there was already much political reformism in China, and although
quite some knowledge about foreign constitutions was available, the notion of a
constitution was still “too far in advance of the time to be applicable”4* to political
reform at the highest level of Chinese politics. However, as will be seen, the 100
days reform did have constitutional significance, some of it hitherto unknown to
scholarship.

Newer scholarship contends that the notion of a constitution and constitu-
tionalism in a narrower sense only really became mainstream in debates about
Chinese politics after Kang Youwei and Liang Qichao were exiled to Japan and
from there began advocating for constitutionalism.*! It is true that Kang’s advo-
cacy of constitutionalism was crucial for disseminating the concept. However, by
1898 there was enough of a substratum of knowledge about the notion of a consti-
tution. Furthermore, the notion had begun to be used at the time in regard to
China’s political situation.

Not only had the Xingzhonghui advocated a “constitution for China” from
1895. Another secret society, the “Elder Brothers Society” (Gelaohui E}3 ), was
agitating against the Qing government, with a strong base in the provinces along
the Yangtze River. As the Japanese-language newspaper Hokushin nippo 1t% H #z

noticed in the spring of 1898, the agitation in these provinces was being influenced

40 Asakawa Kan'ichi §§;i/ & —, “The New Regime in China,” Proceedings of the American Political Sci-
ence Association 6 (1909), 124. Asakawa, however, does depart from the assumption that Kang Youwei
had proposed the adoption of a constitution in 1898.

#1 Rao, “Cong she yiyuan dao li xianfa,” 35.
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by Shanghai newspapers. Under the slogan “China should be controlled by the
Chinese” (Shinkoku wa Shinkokujin kore o kanrisubeshi JEE(L BB 2 #EH 3N
L ), they were demanding to transform China into a constitutional monarchy mod-
elled on the English constitution (Eikoku no kenpo ni moshite Shinkoku o rikken seitai
koku to nasan FLEH DFEIH L TEBZ LB B & & S A)S2

This is not the place to discuss the activities of societies such as the Gelaohui
in depth.*® Neither would this particular piece of news be the most authoritative
source on it, as it had travelled quite a bit before being published in a medium that
was rather removed from the Yangtze River basin. However, it does confirm the
findings of chapter one as well as Luke Kwong’s argument that the 1898 reforms
were not an unprecedented historical caprice, but the continuation of the self-
strengthening movement.** It happened on the basis of strong discussions about
political reforms, which included a foundation of knowledge about constitutions

among local elite circles.
b) Doctored Memorials to the Throne?

The nature of the 1898 reforms and in particular of Kang Youwei's role therein has
been the object of heated academic debate. Scholars like Luke Kwong have called
for downplaying Kang's role in the movement, believing that Kang himself exag-

gerated his role afterwards, and even go so far as to deem him to have been but a

42 The Hokushin nippd’s note was reproduced in Asahi shimbun ¥iH ¥, “Yosuko-han no hancho
(Shina no rikkentd)” #5F THEDFfE (ZABDIIFEE ) (Insurrection on the margins of the Yangtze
River: China's constitutional party),” April 7, 1898. As kenpo/xianfa 55.% was not necessarily the pre-
dominant term in Chinese at the time, there is the possibility that the term itself did not appear in the
original Chinese source for the news, but was used as a Japanese description of it.

43 See, e.g., Carl W. Jacobson, “Brotherhood and society: The Shaanxi Gelaohui, 1867-1912” (PhD
diss., University of Michigan, 1993); Robert H. Felsing, “The Heritage of Han: The Gelaohui and the
1911 Revolution in Sichuan” (PhD diss., University of Iowa, 1979).

#4 Luke S. K. Kwong, A Mosaic of the Hundred Days: Personalities, Politics, and Ideas of 1898 (Cambridge
[Massachusetts]: Harvard University Press, 1984), 235-236.
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minor figure in the 1898 reforms.*> However, Wong Young-Tsu ;£%%fH has ar-
gued that while the reforms were not the creation of Kang alone, he did indeed
play a significant role in them.**®

After having written several petitions to the Throne before, Kang penned a
large number of memorials in 1898, some of which served as basis for the Guangxu
Emperor’s reform edicts. But was Kang, in 1898, already championing a Meiji-style
constitutional monarchy with a parliament and division of powers?%” Indeed,
Kang Youwei at the time repeatedly advocated taking the Meiji reforms as a model
for China,*8 and he also proposed an “institutional office” (zhiduju #|fE5), remi-
niscing of the Japanese “Office for the Investigation of Institutions” (Seido torishi-
rabe kyoku il K& B J&y) .40

But more than this, for a long time it was said that one memorial by Kang
Youwei, dated to the sixth month of Guangxu 24 (July 19-August 16 1898), pro-
posed the adoption of a constitutional system and the inauguration of a national
assembly (ding lixian kai guohui 7ETIEFAE|E) in China. The memorial was quite

bold in its pro-parliamentary stance:

The strength of all countries in East and West is all because they set up a
national assembly according to a constitution. In a national assembly, the
ruler and the citizens jointly debate a country’s politics and laws. For from
the theory of the three powers it emanates that a national assembly sets the

law, the judges run the judiciary and the government administrates, and

45 Ibid., 228.

46 Wong, “Kang Youwei and the Reform Movement of 1898,” 538-540.

47 E.g., Gao, Qingmo lixian shi, 62; Meienberger, The Emergence of Constitutional Government in China,
16.

48 There are a few variations in the exact wording, e.g., in his fifth and six memorials: “Taking the
Japanese Meiji politics as the method for politics” (yi Riben Mingzhi zhi zheng wei zhengfa DL HABH &
Z BB ELE), and, “taking Japanese Meiji law as law” (yi Riben Mingzhi zhi fa wei fa DINH A&7 7%
B5%). See Kang, Qi ci shangshu huibian; Wuxu zougao, part 1, 99, 103, also contained in Zhongguo
shixuehui F7E{52 2, Jian Bozan FHH%EF et al. eds., Wuxu bianfa [F#87% (The reforms of 1898)
(Shanghai: Shenzhou guoguang she, 1953), vol. 2, 195, 199.

49 See his sixth memorial to the emperor, dated January 29, 1898. Kang, Qi ci shangshu huibian; Wuxu
zougao, part. 1, 105-106.
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the monarch, synthesising it, adopts a constitution and is equally governed
by it. The monarch is respected as sacred, bears no responsibility, and the
government represents it. All the countries of East and West adopt this
mode of government. Hence, the monarch and the millions of citizens com-
bine into a unity: how could such a country not be strong? But our country
adopts an absolutist government, where one ruler rules his country to-

gether with a few high officials: how could such a country not be weak?

RPEHE 258 - B EEHEG 2 - g% » BREERLE B
At EEERERILZESL - DIEg Ik - DUAE L - BIBUFTTEC 1
ANER L > IEEE > FREE - AFEBME > A2HEE > MBUFHRZ -
RPGEE] > SRS > WARHTHEZER > & > BZEA8m?
HEITTHHER: - —BEANEEASEHE > B 55550

Newer research has cast doubt on whether Kang really championed a “constitu-
tion” during the 1898 reform. Most of Kang’s memorials of 1898, including the one
allegedly demanding a constitution, were not published at the time. For some time,
scholarship had maintained that Kang’s petitions were well-known in 1898 in Ja-
pan, but this myth has been debunked by Urs Zachmann.>*® What was known in
Japan at the time—as it was in China—is that the movement did petition for a
popular representation (minxuan yiyuan/minsen giin [RR3EEEPT).%2 But overall, the

reform movement of 1898 was not much noticed in Japan, and attention to it only

50 Kang, Qi ci shangshu huibian; Wuxu zougao, part 2, 33-34. Also published as Kang Youwei 555 5,
Wuxu zougao [%XZFg (Memorial drafts of 1898) (Taipei: Wenhai chubanshe, Minguo 58 [1969]), 76—
79. The memorial is also reproduced under the title “Memorial asking for the adoption of a constitu-
tion and convening of a national assembly” (Qing ding lixian kai guohui zhe 3 €11 FEFHEEHE), in:
Zhongguo Shixuehui, Jian et al.., Wuxu bianfa, vol. 2, 236-237. The punctuation has been slightly
changed.

501 Urs Matthias Zachmann, “China's Role in the Process of Japan's Cultural Self-Identification, 1895-
1904” (PhD diss., University of Heidelberg, 2006), 204-207.

502 Asahi shimbun ¥{H#f, “Pekin no ichidai seihen” L5 D —KE# (A great political upheaval in
Peking), October 9, 1898, about a petition by Wang Zhao FH# (1859-1933).
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grew towards their end.’” The memorials were only published in 1911 by Kang
himself under the title Memorial Drafts of 1898 (Wuxu zougao JXxZ=t5).

With this in mind, scholars such as Kong Xiangji fL#¥# have argued that
Kang doctored much of the memorials in his 1911 publication, especially some of
the most fundamental parts, altering the part concerning the “institutional office”
and inserting the words “adopt a constitution” and “three powers.”>** Scholarship
has found one of Kang’s 1898 undoctored memorials talking about a parliament.
This memorial mentioned a limited parliament (yiyuan #[5) in 1898, but it did not
mention constitutionalism. According to it, the emperor could choose to accept or
reject the proposals of the chamber; all matters could be debated by those below,
but the power to decide still rested above. Overall, the tone of this memorial was

much less effusive than the constitutionalist one:

I ask to establish an upper and a lower chamber of a parliament. When
there is no particular matter, it elaborates on the affairs of the times, and
when there is a particular matter, it assembles to discuss. The matters to be
adequately discussed are submitted by the Zongli yamen; matters from the
provinces are submitted by the Viceroys and Governors. What can be exe-
cuted is deliberated upon and adopted. What cannot be executed, is dis-

carded. Although the matters are discussed by those below, the right to

503 There was information about the political events in China, but only in fragments, which would
only have yielded a fair picture of the reforms if an avid reader had painstakingly pieced them to-
gether from the various sources. See Urs Matthias Zachmann, China and Japan in the Late Meiji Pe-
riod: China Policy and the Japanese Discourse on National Identity, 1895-1904 (Abingdon: Routledge,
2009), 93. See also Zachmann, “China's Role in the Process of Japan's Cultural Self-Identification,
1895-1904,” 204-207, with a more detailed and slightly more negative assessment.
54 Kong Xiangji FLET, Wuxu weixin yundong xintan JXECAEHTEFIHTEE (A new exploration of the
reform movement of 1898) (Changsha: Hunan renmin chubanshe, 1988), 184-204. See also Kong
Xiangji FLIED, “Wuxu zougao de gaizuan ji i yuanyin” (JXEZER) AIME K EFA (The falsifica-
tion of the Memorial Drafts of 1898 and its reasons), Lishi yanjiu FE54H5%E, no. 5 (1982), and Kong
Xiangji fL1¥5, “Cong Polan fenmieji kan Kang Youwei wuxu bianfa shiqi de zhengzhi zhuzhang” ¢
ORI RED) BRFE BIKEEREANENE TR (Seeing the political standpoints of Kang Youwei
at the time of the 1898 reforms from the Record of the Partition of Poland), Renwen zazhi A\ X st no. 5
(1982). See also Rao, “Cong she yiyuan dao li xianfa,” 26-28.
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adopt them or not still rests with the above, so as to avoid the Western mis-

take of the ruler and the people fighting for power.

BEsR L b T - SEMORIGTS - AR R - ML AR EII 2
SMEEEIERE - FITE - B9R R  BY - SHEART - S
TR, | TR R P b o

But this was not the only time when Kang mentioned a parliament: he also men-
tioned it in some of his petitions he had penned before the 100 Days’ Reforms.
Thus, he had not “dropped” the issue after the fourth petition, as some scholars
have claimed,* but indeed continued to advocate it. His fifth petition, penned af-
ter the German occupation of Kiaochow Bay in 1897, expressly mentions the word
“national assembly” (guohui ), as the original block-print edition of 1897
shows.”

However, Kang’s position at that time does indeed seem to have changed
somewhat. In a recent article of 2017, Lee Ch’unbok #=#%%f argued that Kang was
tirst inclined towards establishing a German-style parliament before turning to the
Japanese model.> This focus on Japan meant that, by 1898, his prioritary concern
was not the parliamentary assembly and not the constitution, but the “institutional
office.”%®” In other places, Kang, at first sight, even seems to have opposed the
adoption of a parliament. For example, shortly before the 100 Days” Reforms, he

explained in the Guowen bao [Ef&]¥#:

%5 Guojia dang’anju Ming-Qing dang’anguan B2 1525 f50H/EME ZE6E, ed., Wuxu bianfa dang’an shiliao
TR A g ZE 58} (Archival material on the 1898 reforms) (Beiing: Zhonghua shuju, 1958), 172-173;
Kong, Wuxu weixin yundong xintan, 192; Mao Haijian /&%, Wuxu bianfa shishi kao chuji [{FEEE S
EEZ WY £ (Preliminary examination of the historical facts of the 1898 reforms) (Beijing: Sanlian
shudian, 2012), 286; citing him Rao, “Cong she yiyuan dao li xianfa,” 27.

506 See, e.g., ibid., 26.

507 Kang, Qi ci shangshu huibian; Wuxu zougao, part 1, 98; see also Wong, “Kang Youwei and the Reform
Movement of 1898,” 519, who has checked the original rare block-print edition of 1897.

58 Lee Ch'unbok #Z % &€ , “Musulbydnbopsigi Kangyuwiti tihoejedo sollip kusanggwa
riphdnsasang” [%LE5EA 7] A B SaHE A B2 (7EAMY (Kang Youwei’s ideas on the
establishment of a parliament and his constitutional thought at the time of the 1898 reforms),
Tongyang sahak yon'gu HFSHERFE, no. 139 (2017), 83-85.

59 Chang, Zhongguo minzhu zhengzhi de kunjing, 27-30.
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The meaning of a parliament is a model that has been explored and thor-
oughly understood by the ancients. The West adopts it with particular in-
tensity, up to giving the whole sovereignty to the parliament to effectively
exert it. But I for my part think that China cannot adopt this. For the coun-
tries in the world are not commensurate in situation, national character and

geography. One cannot model China on the example of the Westerners.

Kbz - FaaREMIHHZR i - FHLETZ - JIEBEREAR
sRPEIMTT Z A5 o MRS PRI ATt - X TEERFEMEAE -
ARELAPE AT BT EY - 10

Is there not a contradiction here? Why does he seemingly oppose the adoption of
a parliament for China on this occasion but favours a parliament in his various
petitions to the Throne? This is no contradiction. For Kang did see a parliament as
something positive throughout, and he showed admiration for the Japanese par-
liament. But, in placing his focus on the “institutional office,” he argued that China
was not yet mature enough for a full implementation of the notion. As he ex-
pounds in his writings of 1897/98, he thought that the people were not yet
“equipped with knowledge” (minzhi wei kai FRFHAH). Developing this knowledge
was of utmost priority. In his Study of the Japanese Reforms (Riben bianzheng kao H

AREEEE) he wrote, contrasting China with Japan, but hinting at limited elections:

But in China the habits are not yet developed, for inside and outside, large
and small, have, for the most part, not yet connected China and the foreign
countries, Hence, only a strong ruler alone can, with his sovereign rights,
provide for decisive and expedient rulership, and then there will be noth-
ing that does not change by itself. But one should carefully select knowl-

edgeable officials, so as to provide for counsel.

510 Kang Youwei fFA B, “Da ren lun yiyuan shu” & \i&#ltZE (An answering letter to someone
discussing parliaments), in Guowen bao huibian BllH¥#524%, ed. Ai Yin Z3H (Taipei: Wenhai chu-
banshe, Minguo 76 [1987]), 98-99.
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In another passage of the work, talking about Japan’s revision of the treaties with

the foreign powers, Kang pondered:

But it has to begin with equipping the people with knowledge in large scale.
If the people are not equipped with knowledge and suddenly enjoy popu-
lar rights, then the whole nation will be ignorant and more conservative
than ever, and this will be the way to induce chaos. Hence, the establish-
ment of a nation has to have a parliament as its basis, but a parliament has

to have schools as its basis.

LB ARFRES - REAIT > BHARME - AEBREEE > FEQE > HEl
I o BOTEI LRGP AS - S SO LS R A - 12

Secondary literature just cites these passages as they seem to oppose a parliament,

omitting the context.>'> But read in context, they do match the attitude expressed

in Kang’s petitions to the Throne. The parliaments proposed in the petitions were

debating chambers without deciding powers, and in 1898 he put more emphasis

on creating an “institutional office.” In sum: By 1898, Kang Youwei did envision a

popular representation, but his hopes lay on a reform from above and by decree

like they were implemented in the 100 Days period.>'* The memorial published

later was then possibly doctored so as to expand the role of the parliament, accord-

ing to the changed overall political situation.

511 Kang Youwei §FH B, Riben bianzheng kao; E Bide bianzheng ji HASEECE ; IHSEEEGE (Study of
the Japanese reforms; Account of the reforms of Peter the Great of Russia), ed. Jiang Guilin 3 & .
Kang Nanhai Xiansheng yizhu huikan 10 FErg/E04EE 5 (+) , 25.

512 Tbid., 306.

513 Kong, “Cong Polan fenmieji kan Kang Youwei wuxu bianfa shiqgi de zhengzhi zhuzhang,” 84.

514 Wong, “Kang Youwei and the Reform Movement of 1898,” 539.
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) Kang and the Notion of a “Constitution”

If Kang did have a vision of a popular representation by the time of the 100 Days
Reforms, how did the notion of a constitution figure in his thinking of the time?
Rao Chuanping has contended that before fleeing the country, Kang rarely used
the word, and when he did, he did not really know what it meant. As an evidence,
he adduces a note from Kang’s Record on Japanese Bibliographies (Riben shumu zhi H
AZEHE), arguing that Kang, in 1898, did not seem to make a distinction between

“constitutional” law (xianfa ;%) and the legal system in general:

Above are seven books about foreign constitutions.

When the masses assemble, then one cannot use laws to govern it. That a
clan has a register and a country has laws is a natural principle. Since the
Restauration, Japan has studied Western polities to reform her legal system,

and the material shows this very clearly!

PSP e
R BAIA GESERA UG Z A SR B TA R Z B H A H 4e3 LU 2K ZR
Vo Z B LA S R R

However, what Rao leaves out is the rest of the passage:

These four works are the finest: Comprehensive Constitutional Theory [Kokken
hanron [ N5%, by Ono Azusa /NEFAY, 1852-1886]; The Constitutional His-
tory of the United States (sic!) [Eikoku kenposhi T3 A5, by Thomas Er-
skine May, 1815-1886, translated by Shimada Saburo & H =E[5, 1852-1923,
and Noritake Kotaro F77Z A ER, 1860-1909]; Constitutions of the Various
Countries of Europe [Oshii kakkoku kenpo BN B E %, edited by the Genrodin

515 Kang Youwei A B, 11): Riben shumu zhi HAZHE (Record on Japanese bibliographies), ed.
Jiang Guilin % &, Kang Nanhai Xiansheng yizhu huikan Kang Nanhai Xiansheng yizhu huikan 11
fERE A EE A (+—) ([Taipei]l: Hongye shuju, [1987]), 227-228. On this Rao, “Cong she yi-
yuan dao li xianfa,” 27-28.
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Tt%bt] and Comparison of the Constitutions in Force in all Countries [Bankoku
genko kenpo hikaku B3R 1738 AELE by Tatsumi Kojird [RE/N—Hf]. (Ac-
cording to) their Study on the public and private rights of officials and citizens
in Japan and abroad [Naigai shinmin koshiken ko N4MN2 IRATLMES by Inoue
Kowashi H 3%, 1844-1895], the fact that people have rights of self-gov-
ernment and also have laws of mutual restriction is a good method of the

West!

[ 7 L 57 (sic!) B U S 25 B R A B BB AT A L U R oA 2 L SN
RAMMES NE B 2 U A2 RS 2 Rikbke

This short note of Kang’s by itself does not suffice to determine whether he did not
understand what a constitution was at that point. Certainly, it uses the words
“laws” (liifa %) and “legal system” (fadu %), but this cannot be taken as an
indication that Kang did not separate a constitution from ordinary laws. As a con-
stitution is the law that governs the state and the cornerstone of a legal system, it
would not be surprising to describe the constitution with these terms.

Certainly, Kang Youwei did not read all the books he listed in the catalogue.
This can be seen from the mistakes he made. For example, Amano Tameyuki’s X
¥} By (1859-1938) and Ishihara Kenzo's A {# = (1864-1936) book on the Eng-
lish Constitution (Eikoku kenpo seiri Jisf] F AKEHE) is miscategorised under the
books on the Japanese constitution, with the title omitting the reference to England
(which is written in smaller size in the Japanese book cover).’’” Thomas Erskine
May’s (1815-1886) The Constitutional History of England, translated into Japanese by
Shimada Saburo & H =F[ (1852-1923) and Noritake Kotaro /12 KHS (1860—

516 Kang, Riben shumu zhi, 229. Kang cites the Constitutional History of England (Eikoku kenpdshi s 2
£ 51) correctly in 228, but miswrites England (ying %) for United States (mei 3£) in the next page. In
229, Kang omits the term “Europe” from the title of the book Constitutions of the Various Countries of
Europe (Oshii kakkoku kenpd B % 75 %) edited by the Genroin JT#[5t.

517 Tbid., 226; for the original book see Amano Tameyuki K¥f £~ and Ishihara Kenzo AR {#=, Ei-
koku kenpa seiri FE[E 75 A F5H (Essential Principles of the English Constitution) (Tokyo: Fuzanbd, Meiji
22 [1889]).
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1909), is written correctly in the list (Eikoku kenposhi S 3 £ 5), but changed to
Constitutional History of the United States (Meiguo xianfashi F=E7E45) in the fol-
lowing appraisal.>'®

It is not surprising that Kang would not have read the hundreds of books
he listed in his catalogue. But he did read their titles, ordered and categorised them.
The two categories concerning “constitutional law” (Japanese and foreign consti-
tutions) are just the beginning of the law section of the Record on Japanese Bibliog-
raphies. The section goes on with books about legal theory, foreign laws, legal his-
tory, “currently valid laws” (xianxing falii ¥317,£/3), criminal law, civil law, com-
mercial law, &c. What does this tell us about Kang’s conception of a constitution?

If we look further, we will find that Kang did use the word xianfa 3£ in
other places before 1898, including his fifth and sixth petition to the Guangxu Em-
peror. While he does go into more depth in the sixth petition, let us first have a

look at the fifth petition. There, he writes, just next to mentioning a parliament:

From then on, the country’s matters should be entrusted to the national
assembly for deliberation and execution. Graciously deign to see officials
and common people at court and thoroughly change the old customs, keep-
ing your whole mind on reform. Summon the talents of the Empire to de-
liberate on methods to raise funds and conduct reforms. Select the laws of
the various countries an adopt a constitutional separation of public and pri-
vate [rights]. Inspect in large scale whether the officials of the Empire are
virtuous or not. Order all those weary and untalented to go into early re-
tirement while keeping their service grade. Send the princes, high officials
and talented people separately overseas, and those who do not yet have
experience travelling abroad shall not be allowed to receive an official ap-

pointment. Comprehensively calculate the land and human resources in

518 Kang, Riben shumu zhi, 227-228.
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order to draft the annual budget. Investigate the achievements and defi-

ciencies of all the countries in order to strive for progress and improvement.

HIEBEBEMNEEGHRT > FEEE - ERER > FEEG - — 8 R4
RIAE - FEREEZTT > REFEREY > EFEAZSY - KK
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Here too, Kang did not explain exactly what he meant by xianfa A However,
the phrase “adopt a constitutional separation of public and private [rights]” (ding
xianfa gongsi zhi fen TEFEEINFLZ45T) seems to refer to Inoue Kowashi’'s 3%
(1844-1895) book Study on the Public and Private Rights of Officials and Citizens in
Japan and Abroad (Naigai shinmin koshiken ko PNAMNZ B AFAMET), which he cited in
his Record on Japanese Bibliographies. This strengthens the hypothesis that Kang did
have a notion of a “constitution” which was not wholly identical to just “laws” or
“legal system.”

Peter Zarrow has pointed out that Chinese reformers of the 1890s were not
yet completely informed about Japan, which they did not know from personal ex-
perience, and invented Japan as a utopian projection for China.’ But would Kang,
who had recommended copying the Meiji reforms, have ignored the most promi-
nent, the most salient element of said reforms?>2! To answer this, let us have a look

at Kang’s writings of 1898. In his sixth petition®? of January 29, 1898, which was

519 Kang, Qi ci shangshu huibian; Wuxu zougao, part 1, 98.

520 Peter Zarrow, “Late Qing Reformism and the Meiji Model: Kang Youwei, Liang Qichao and the
Japanese Emperor,” in The Role of Japan in Liang Qichao’s Introduction of Modern Western Civilization to
China, ed. Fogel, 42-43.

521 One should also remember that translations of the US American Constitution began to appear in
the reformist magazine The Chinese Progress (Shiwu bao W§¥5%), closely connected to Kang, at about
the same time he penned his fifth petition. Kang did moreover know Zhang Yinhuan, who published
the translation in his diary. It is not unlikely that Kang read that translation of the US American
Constitution, as Hu, “Cai Xiyong Meiguo Hebang Mengyue yiben kaolun,” 100, speculates.

522 Kang Qi ci shangshu huibian; Wuxu zougao, part 1, 101-108.
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read by the Emperor,5» Kang lays down a general program for reform, including
the necessity to open an “institutional office” (zhiduju Hf£f5)), a cabinet-like office
of central importance. Kang developed these ideas in more depth in his book Study
of the Japanese Reforms (Riben bianzheng kao H AR E %), which forms a tandem with
the much shorter Account of the Reforms of Peter the Great of Russia (E Bide Bianzheng
Ji 5 EED). Kang Youwei presented the two books to the Guangxu Emperor
twice, including once together with the sixth petition.>

The book is a chronological account of the reform steps taken in Japan since
the first year of Meiji (1868), mingled with Kang’s own commentaries. It focuses
heavily on the legal aspect of the reforms, and begins with a full translation of the
1868 Document on the Government System (Seitaisho F{fGE). The book provides
translations of a host of other legal documents, but not of the 1889 Meiji Constitu-
tion. However, even if not giving its full translation, the Meiji Constitution, being
the cornerstone of the Meiji reforms, is at the centre of Kang’s account. Kang no-
tices [t0’s travels to Europe in 1883, making clear the close connection between the

notions of constitution and parliamentary government:

On the 27t [January of 1882], Councillor Ito received the Imperial task for
a journey overseas, and departed on March 14. For the sake of the opening
of the Parliament in Meiji 23 (1890), he made a tour through the various
countries of Europe, collected models for the upper and lower chambers of
parliament, conducted an investigation of constitutional texts, &c. He ex-

clusively prepared for the compilation of a constitution.

53 Wong, “Kang Youwei and the Reform Movement of 1898,” 520.
524 Ibid., 521. For the book on Russia see Kang Youwei Riben bianzheng kao; E Bide bianzheng ji, part 2.
525 Ibid., part 1, 19-35.

167



SHCEH - PERESHARRHEZT  REAFHENS - BT
RGBS o MITEONESS - SHR Tk - R ES X
Rt AR - 2

Kang’s account then narrated the opening of the “Office for the Investigation of

Institutions” (Seido torishirabe kyoku i £ Bt J&)) on March 3, 1884, and commented:

Reform all lies in regulations and constitutions. One should collect those
from within and outside and debate their advantages, draft regulations and
then distribute them in the Empire. ... Now, our China wants to change her
legal system in large scale. Japan and our country have the same writing
and the same customs, we can collect it to use it. ... When all regulations of
the Japanese legal system have been collected, they just need to be debated

and put into practice.

BREEEREERL  SRPIIMEHPEE - EEERE - ARHETK
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The Study of the Japanese Reforms continued to note the progress of the drafting of

the Meiji Constitution, reported on the lavish promulgation ceremony of the Meiji

Constitution on February 11, 1889°%, and translated a speech given by Ito Hiro-

bumi on February 13, explaining the constitution in general as well as specific ar-

ticles of it.52 His last comment reads like this:

Japan conducted reforms for 24 years. Then the constitution became a great
accomplishment, the people’s habits highly harmonious, public figures sa-
gacious, and the above and the below communicate their circumstances.

After this, the Parliament convened, holding exuberant ceremonies. Its

5% Ibid., part 1, 221.
527 Ibid., part 1, 235.
528 Ibid., part 1, 280.
52 Ibid., part 1, 291-294.
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monarch, too, gets more respected by the day, and the country gets more

peaceful by the day. This is how effective the Japanese reforms have been!

HASEE A IUE > EREER - REAM » ALRE - BT - i
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After this, he concluded the book calling for the establishment of an “institutional
office in order to deliberate on a constitution” (Ii zhiduju yi yi xianfa T7.HIFE f5 LA
7#%).5% These passages of the Study of the Japanese Reforms match closely Kang's
attitude demonstrated in his other works and petitions. In her dissertation, Zhao
Hui argues that “the core of Kang’s constitutional thought wasn’t so much about
clarifying what xianfa (constitution) was, but using the idea to promote a radical
institutional change (bianfa %£7%).”%2 Zhao's analysis is, nota bene, based on Kang's
probably doctored memorial (Qing ding lixian kai guohui zhe 55717 EFAEIZE),
which suggests that, even if he doctored it to make it sound more effusive, Kang
remained fundamentally consistent on this point. For in its analysis of the Study of
the Japanese Reforms and other writings, which are only mentioned in passing by
Zhao,’ the present study comes to a similar, yet slightly differing, conclusion.
Kang did in fact know what a constitution was before and during the 1898 reforms,
and he did in fact advocate for it. However, within his “utopian projection,”>* he
was not that much interested in a detailed definition, nor did he conceive of the
constitution as of a stand-alone instrument. For him, a constitution was the finish-

ing stone of a very profound reform of a country’s legal and institutional system.

50 Jbid., part 1, 335. The source has “LL” instead of “Ji;” in the last sentence. The present study takes
this to be a typographical mistake.

531 Ibid., part 1, 335.

532 Zhao, “Rethinking Constitutionalism in Late 19% and Early 20t Century China,” 76.

5% Ibid., 76, footnote 191.

534 Zarrow, “Late Qing Reformism and the Meiji Model,” in The Role of Japan in Liang Qichao’s
Introduction of Modern Western Civilization to China, ed. Fogel, 43.
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After the 100 Days” Reforms failed, Kang did play up things to his own
advantage and even distorted some facts, although to a lesser extent than scholars
as Kong Xiangji, Huang Zhanjian, Luke Kwong and Rao Chuanping have as-
serted.>®> He may have forged or heavily manipulated the specific memorial call-
ing for “the adoption of a constitution and the opening of a national assembly.”
What Kang did not invent, however, was the fact that he did advocate for a consti-

tution shortly before and during the 1898 reforms.

d) Kang’'s 1898 Constitutionalism and China’s Further Constitutional

Reforms

Knowledge that Kang advocated for a constitution in 1898 did not appear with the
publication of the Memorial Drafts of 1898 in 1911. It appeared much earlier. In
China, this might have been kept in silence as long as he was a persona non grata,
but in fact, it was frequently mentioned in other sources throughout the period
during which the Chinese government attempted to adopt constitutionalism
(1905-1911). For example, on July 30, 1905, a diplomatic report sent to Berlin by

the German legation to China pointed out that:

In the reform program of the Cantonese Kangyowei, which has been
thrown over by the coup d’état of September 1898, also figured the transfor-
mation of China into a modern-style constitutional state. Such as many
other proposals by Kangyowei, which were at the time was called felonious
and utopian, have now been adopted by the Chinese government, the con-
trolling circles in China have also now begun to ponder about the question

of introducing a constitution.

5% Wong, “Kang Youwei and the Reform Movement of 1898,” 539.
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In dem Reformprogramm des Cantonesen Kangyowei, das durch den
Staatsstreich von September 1898 iiber den Haufen geworfen wurde, figu-
rierte auch die Umwandlung Chinas in einen konstitutionellen Staat nach
modernem Muster. Wie manche anderen damals als verbrecherisch und
utopisch bezeichneten Vorschldge Kangyowei’s inzwischen von der chine-
sischen Regierung adoptiert worden sind, haben die massgebenden Kreise
in China jetzt angefangen, sich auch mit der Frage der Einfithrung einer

Verfassung zu beschaftigen.5%

Similarly, in the USA, on April 1, 1906, the three-time presidential candidate Wil-
liam Jennings Bryan (1860-1925), informed the US American public about recent
Chinese developments. He had received from Wu Tingfang {fi7£75 (1842-1922),
former minister to the USA and vice-director of the Board of Foreign Affairs (Wai-
wubu 4ME5ER), a list of reforms recently effected in China. In the resulting full-page
article, Bryan also related the 1898 events to constitutional reforms and stated that
Empress Dowager Cixi was now “instituting the very reforms for the suggestion
of which she so recently imprisoned her nephew.”*” Harvard College student Ye
Dagian #£7%Hi declared in a widely-published newspaper article of 1908 that “the
movement for a constitutional movement in China dates back to 1898, when a coup
d’etat was brought about by the radicals led by Kang-Yu-Wei.”>%

Not surprisingly, the version of 1898 as being specifically constitutional re-
forms was also current in Japan, whither Kang had fled in 1898. For example, in

April 1909, Omura Kin’ichi X#J/ik— reported the story in the journal of the Pan-

5% Report on the deployment of five commissioners for the study of foreign constitutional systems,
July 30, 1905, in: Deutsche Gesandtschaft in China, Gesetzgebung, Reformen, Peking II 593, Political
Archive of the Federal Foreign Office of Germany, 38.

57 William J. Bryan, “Awakening of Sleeping Giantess: ‘Advance of China is Inevitable, and the
World Need Not Fear the Result. She Cannot Grow in Strength Faster Than She Grows in
Knowledge,”” Boston Daily Globe, April 1, 1906.

5% Ta Ch'ien Yeh, “Chinese Democracy Coming,” Boston Daily Globe, October 18, 1908; Ta Ch'ien Yeh,
“Chinese Rule: Days of Monarchy Surely Numbered,” Taney County Republican, September 16, 1909;
Ta Ch'ien Yeh, “Chinese Rule: Days of Monarchy Surely Numbered,” Colfax Chronicle, October 16,
1909.
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Asianist Japanese East Asia Common Culture Society (Toa Dobunkai B 50 [E]SCg).5%
Therein, he wrote in detail about Kang’s reformist ideas of 1897 and translated the
crucial part of Kang’s sixth petition of January 29, 1898°%: China needed to estab-
lish an “institutional office” and adopt a constitution (seidokyoku o aki kenpo o sa-
damu HIFE S % B % FE % FE L Jorig. kai zhiduju er ding xianfa BRI 51 EE5).
The Toa Dobunkai article literally made it round the world: That Kang had
demanded a constitution in 1898 was immediately retold by Asakawa Kan’ichi
JAE— (1873-1948) in an article about China’s constitutional reforms published in

the Proceedings of the American Political Science Association:

Only the reformatory measures proposed by K’ang Yu-wei included,
among other things, the promulgation of a constitution. The idea, however,
was couched in very general phrases, and otherwise would, in any form,

have been too far in advance of the time to be practicable.>!

The 100 Days, thus, were not only remarkable in themselves for being the first time
when constitutionalism played a role in the politics of the Court at Peking. They
also became an early point of reference for the constitutional reforms that China

would undertake just a few years later.

5% The Toa Dobunkai, from the beginning, had close connections to the Chinese constitutionalists.
See, e.g., Liang Qichao’s magazine China Discussion (Qingyi bao &), which, from the beginning,
had plenty of material contributed by the Toa Dobunkai. On the Toa Dobunkai see Sven Saaler, “Pan-
Asianismus im Japan der Meiji- und der Taisho-Zeit: Wurzeln, Entstehung und Anwendung einer
Ideologie,” in Selbstbehauptungsdiskurse in Asien: China — Japan — Korea, ed. ITwo Amelung et al. (Mu-
nich: Iudicium, 2003), 145-146, with further references.

540 Omura Kin‘ichi XF}f—, “Shinkoku rikken yobi no enkaku” J&EE 17 ZETEE D EE (The develop-
ment of constitutional preparation in the Qing Empire), Toa Dobunkai hokoku B 55 [E S €25, no. 113
(1909), 5. For the original see Kang, Qi ci shangshu huibian; Wuxu zougao, part 1, 104 (see also 105-106
for the twelve sub-bureaus of the “institutional office”).

541 Asakawa, “The New Regime in China,” 124.
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3. “Reform of Governance,” “Constitutions,” and “Constitutionalism”
a) A Short Overview of Political Developments 1898-1903

The reforms of 1898 were rigorously suppressed after 103 days. Kang Youwei and
his disciple Liang Qichao were exiled to Japan, and a number of reformers was
executed. But debates about reforms continued within and outside of China. Many

felt the same as a “special contributor” who wrote in the Los Angeles Times:

The constitution of China was framed 2000 years ago. It must have had
some merit to have survived so long, but the time has come for modifica-

tion if not for radical change.>*?

The political crackdown, too, was only temporary. Political reforms were only
halted for a short period of a little more than two years. In 1900, the Boxer rebellion
rocked Northern China. In an undeclared war, foreign armies invaded Peking, and
the Imperial Court fled to the city of Xi’an. The Boxer Rebellion once more evi-
denced the Qing Empire’s political and military weakness, and it severely dam-
aged its international prestige. After the rebellion had been quelled and the Court
returned to the capital, the Chinese government could not but consider political
reforms again.

On January 29, 1901, Empress Dowager Cixi 2&1g (1835-1908) issued an
edict calling for political reforms in China.>*® The edict did not envision a break
with the past, but rather preserving the past by adapting the governance to the
requirements of the time.>* It stressed that, while the “eternal principles”

(changjing F%X) of the Chinese state were unchangeable, “methods of governance”

542 Los Angeles Times, “Looking Forward: The Map of Asia in the Twentieth Century.” October 30,
1898.

33 Gugong Bowuyuan Ming-Qing dang'anbu # = i)l 0H/EREZEEE, ed., Yihetuan dang’an shiliao 5
FEfEZE F} (Archival material concerning the Boxers), 2nd ed., 2 vols. (Beijing: Zhonghua shuju,
1979), vol. 2, 915. For a translation see Douglas Robertson Reynolds, China, 1898-1912: The Xinzheng
Revolution and Japan (Cambridge [Massachusetts]: Harvard University Press, 1993), 201-204.

54 Meienberger, The Emergence of Constitutional Government in China, 20.
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(zhifa }&7%) were indeed prone to political reforms. While the Chinese, stressed the
edict, had theretofore learned superficialities like foreign languages and technol-

ogy, this was not enough:

These are but surface elements of the West and have nothing to do with the

essentials of Western learning.
BEPRER 2 R B IF FPER 2 AR 54

What the Chinese had failed to learn, the Court argued, was the core of Western
government. One should not only learn technical details, but also the principles
which had made Western countries strong. To this end, Cixi emphasised, it was
perfectly permissible to “take the strengths of foreign countries in order to amend
China’s shortcomings” (qu waiguo zhi chang nai ke bu Zhongguo zhi duan HU5NH ~ £
Jy At El 2 57). This was a formula closely reminiscent of the Meiji Emperor’s

poem which became the motto of the Meiji reforms:

By taking what is good and discarding what is bad, may we make Japan

into a nation not inferior to foreign countries!
LEEEDELZEETUMNBICEHSHEE 23 KL §4375%

The edict of January 29, 1901, instituted the “reform of governance” (xinzheng ¥t

#0).57 The following years saw a series of reforms in the educational, military, com-

55 Zhu Shoupeng &5 and Zhang Yuying 5&8i9%, eds., Donghua xulu BEE4E % (Continued records
of Donghua) (Shanghai: Shanghai guji chubanshe, 2002), 227 (chapter Guangxu 164, 3a); the English
translations follows Reynolds, The Xinzheng Revolution and Japan, 203.

546 Meiji Tenno BHJAK &, Meiji Tennd gyosei: Yamatogokoro BAREMEEL : > £ L0y (Poems by the
Meiji Emperor: The spirit of Yamato), ed. Sasaki Nobutsuna {% %~ R{g4f (Tokyo: Hakubunkan,
Taish 3 [1914]), 8.

547 The term xinzheng, too, meant a continuity to the 100 Days” Reforms, for it had already been in use
during the past decade (see chapter 1); for a an official document using it see, e.g. the Imperial edict
of Guangxu 24/7/10 [August 26, 1898] in Zhu and Zhang, Donghua xulu, 66 (chapter Guangxu 147, 5).
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mercial and industrial spheres. Some institutions were also created for this objec-
tive, although a larger reform of administration was only tackled in 1906 within
the context of “constitutional preparation.”

On April 21, 1901, the government established a reform authority under the
name “Office of Political Affairs” (Duban zhengwu chu EHHEER), composed of
high-ranking reformist members of the government.5 In 1902, the government es-
tablished a legislating office (Falii guan ;£#£8E), which however only began oper-
ating in 1904 and was reorganised in 1907 under the name “Office for the Revision
of Laws” (Xiuding falii quan {&5],£/3EE).5® On an international level, recognition
for reform of the legal —in particular judicial —system was readily obtained, which
was of special significance for a possible abolition of extraterritoriality. Several
treaties signed by China with foreign powers stipulated that these powers would
give assistance to judicial reforms and relinquish extraterritorial rights if “the state
of the Chinese laws, the arrangement for their administration, and other consider-

ations” were satisfying.550

54 Tbid., 247 (chapter Guangxu 166, 11). According to the edict, Yikuang ZE[E (1838-1917), Li
Hongzhang 5% (1823-1901), Ronglu 25%% (1836-1903), Kungang & [# (1836-1907), Wang
Wenshao F30#4 (1830-1908) and Lu Chuanlin EE#F% (1836-1910) were appointed as its members.
Liu Kunyi 23— (1830-1902) and Zhang Zhidong 5& /i (1837-1909) were associate members. This
means that all three members of the Council of State (Junjichu EE#JZ) at that time (Ronglu, Lu
Chuanlin, and Wang Wenshao), were appointed to this body. On the body’s composition see
Meienberger, The Emergence of Constitutional Government in China, 20.

59 On the “Legal Office” see Joseph Kai Huan Cheng, “Chinese Law in Transition: The Late Ch'ing
Law Reform, 1901-1911” (PhD diss., Brown University, 1976), chapter five: “The Work of the Fa-Lii-
Kuan,” 122-195.

50 The first of these treaties was the commercial treaty signed with the United Kingdom on Septem-
ber 5, 1902. In Art. XII, the United Kingdom declared that it would give every assistance to a reform
of the judicial system which would bring it into accord with that of Western Nations. The United
Kingdom further declared that “she will also be prepared to relinquish her extra-territorial rights
when she is satisfied that the state of the Chinese laws, the arrangement for their administration, and
other considerations warrant her in so doing.” John V. A. MacMurray, ed., Treaties and Agreements
With and Concerning China, 1894-1919: A Collection of State Papers, Private Agreements, and Other Docu-
ments, in Reference to the Rights and Obligations of the Chinese Government in Relation to the Foreign Powers,
and in Reference to the Interrelation of Those Powers in Respect to China, During the Period from the Sino-
Japanese War to the Conclusion of the World War of 1914-1919. 2 vols. (New York: Oxford University
Press, 1921), vol. 1, 342-356; Art. XII is in 351. Cf. Art. XI of the treaty of commerce and navigation
with Japan of October 1903 (414). The only difference to the British clause was that it read “reform its
judicial system and bring it into accord with that of Japan and Western nations.” Cf. further Art XV
of the commercial treaty with the United States of America of October 1903 (431), and Art. X of the
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More specifically, the edict of January 29, 1901 did also have a constitu-
tional meaning, for it facilitated political debate and elicited demands for political
reform. With its official sanctioning of learning political ideas from the West, the
edict also brought ideas of a parliament and of a constitution back to the surface
in what officials and politicians demanded.

The edict itself had set a period of two months for memoranda with de-
tailed proposals for memorials to be handed in. Although the limit could not be
held by people writing from the more outlying provinces or from abroad, it engen-
dered a large number of policy proposals.®' In April 1901, Zhang Zhidong 5& [
(1837-1909), sent a telegram to his colleagues, including Liu Kunyi 23— (1830-
1902), proposing the adoption of a parliament.®? Zhang and Liu then sent three
joint memorials to the throne—known as the “Joint Memorials of Jiang and Chu”
(Jiang Chu huizou ;T3# %) —, which were probably the most influential reactions
to the edict of January 29.5 Therein, Zhang and Liu basically called to learn from
the West and especially from Japan, which was culturally closest to China.>**

It was also not long until the term “constitution” and “constitutionalism”

appeared in official communication. Li Shengduo 22 #% (1859-1937), the Chinese

treaty of friendship, commerce and navigation with Sweden of July 1908 (745). Sweden had a slightly
different formula, stating: “However, as China is now engaged in reforming her judicial system it is
agreed that as soon as all other Treaty Powers have agreed to relinquish their extra-territorial rights,
Sweden will also be prepared to do so.”

51 See Meienberger, The Emergence of Constitutional Government in China, 20.

2 Apud Bian, [indai Zhongguo xianfa wenben de lishi jiedu, 18.

53 For the original three memorials see Liu Kunyi %[#— and Zhang Zhidong 5& 2, Jiangchu huizou
bianfa san zhe ;T3 ErZE887E =3 (Joint memorials of Jiang and Chu) ([Taipei]: Wenhai chubanshe,
[1977]). Abridged English translations are to be found in Ssu-Yu Teng and John K. Fairbank, eds.,
China’s Response to the West: A Documentary Survey 1839-1923, 7™ ed. (Cambridge [Massachusetts],
London: Harvard University Press, 1979), 197-198; 199-200; 200-205.

%% Zhang and Liu were respectively Viceroy of the two Hu provinces (Hubei and Hunan) and
Viceroy of the two Yangtze provinces (Jiangnan and Jiangxi) —incidentally just those regions were
the Gelaohui B} & had been agitating for the “English constitution” since at least 1898, according to
Asahi shimbun, “Y6suko-han no hancho.” On the aspect of learning from Japan see Matsui Naoyuki
PAHE Z, “Shinmatsu-Minsho-ki no Chiigoku ni okeru rikkenshugi no keiju: Ariga Nagao no Tenno-
kikansetsu ni chakumokushite: jE R ERFJHIO FEIC RBIT A UTEFROMNZ: HE EIHED K EHE
{23 H L T (The reception of constitutionalism in the late Qing and early republican China: With a
focus on Ariga Nagao's teaching of the Emperor as a State organ), in Nitchii ni okeru Seio rikkenshugi
no keiju to henyo, ed. Takahashi, 100.
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Minister to Japan who, together with Kang Youwei, had been one of the founders
of the “Society for the Protection of the Country” (Baoguohui {&E{) in 1898, wrote
in a memorial of June 1901 that, when a country promoted a radical institutional

reform (bianfa $77%),

there is none that does not give the most weight to the constitution

(xiangang FE4H) so as to erect the foundations of the country.
A EEEA - DUSILEARRE - o

Li, thus, clearly stressed the nation-building function of constitutions. A year later,
in 1902, the politicians Sheng Xuanhuai ZE % (1844-1916)>% and Zhu Fuxian 4
tEak (1841-1919)% proposed to send delegates abroad in order to learn about con-
stitutions and employ the insights in China. Sheng, in his memorial, briefly dis-
cussed the various types of government, the legal systems of various countries,
and which ones could be applied in China. The USA, France and Great Britain had
a different national essence (guoti [E{#F) than China, while Russia was too unstable
internally. Sheng, thus, held that the constitutions most worthy of imitation were

the ones of Japan and Germany:

Only Japan and Germany are similar to us, and also only the laws of Japan

and Germany are suitable and applicable to us.

M B BB RN H AR Z AR P B o] A

5 Apud Bian, Jindai Zhongguo xianfa wenben de lishi jiedu, 18-19.

5% Sheng Xuanhuai B 5 {8, Yuzhai cungao chukan B {7 E %) (First printing of the drafts contained
at the “Dimwit’s studio”) (N.p: Sibulou, [1939]), vol. 4 (jiian % 6), 16b—17a.

57 Apud Bian, [indai Zhongguo xianfa wenben de lishi jiedu, 19.

58 Sheng, Yuzhai cungao chukan, vol. 4 (jiian % 6), 16b.
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Even more than Japan, Sheng stressed the importance of Germany: He demanded
that one send scholars to Germany, establish many schools of the German lan-
guage in the provinces (gesheng duo she Dewen xuetang %4 238 2 5) and

broadly translate German books (guang yi De shu [&5E55E).5°
b) Constitutional Autocracy: The Example of Korea

The years following the edict of January 29, 1901, saw a large-scale production of
translations of foreign constitutional charters, which were published in many dif-
ferent forms and media. But in order to avoid redundancies, let us appreciate this
phenomenon later. Translation activity only increased after the adoption of consti-
tutional preparation as an official policy, and it will behoove us to cast a closer look
at the translations of foreign constitutional charters together with the various at-
tempts to create a constitutional charter of China’s own.

Instead, dear reader, let us have a look at another deep implication of Li
Shengduo’s and Sheng Xuanhuai’s words. They show how constitutional docu-
ments, by the turn of the 19 century, were in the process of making themselves
indispensable as political and legal instruments in both hereditary-monarchic and
presidentialist polities. They were still a few years away from becoming universal
elements of statehood, but they were already the method of choice when rapid
social, economic and geopolitical transformations necessitated political reforms
and new or renewed legitimation for the governments.

Usually, this came hand in hand with some kind of redistribution of polit-
ical powers, whence “constitutional” acquired its narrower meaning implying lim-
itation of powers and representation. However, this should not distract us from
the fact that this was only a derivative function and that constitutions had a much
broader legitimising utility. Hence, constitutional charters were also needed and

utilised in autocratic regimes, sometimes even without any division of powers.

5% Ibid., vol. 4 (jiian & 6), 17a.
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The clearest example for this can be found in China’s neighbour, Korea,
which promulgated a constitutional document of its own just one year after China
went through the tumultuous events of 1898. Even in this study of China’s consti-
tutional movement, it is worthwhile devoting some attention to the Empire of Ko-
rea for several reasons. First, the genesis of the Korean constitutional document
was closely connected to China: It was drafted on the basis of a Chinese translation
of a European textbook of international law against the geopolitical background of
Korea’s relation to China and to Japan. Second, as the document confirmed the
Korean Emperor’s absolute power, it has been scarcely noticed in Korean histori-
ography and ignored altogether in regional and global constitutional histories.
However, it is precisely this intense conservatism of the document which shows
that representation and limitation are not necessarily primary objectives of consti-
tutions and that they do not necessarily stand in opposition to autocracy. Third,
Chinese intellectuals perceived the Korean constitution and used it in their argu-
ments according to their own political needs. They argued that Korea had re-
mained an autocratic polity, but mainly, they emphasised that the constitution had
done nothing to remedy the country’s political weakness.

Until the late 19 century, Korea had been an independent kingdom under
the suzerainty of the Chinese Empire. The traditional constitution of the Kingdom

of Korea had been described by the Imperial and Asiatic Quarterly Review as follows:

“Like all Eastern kingdoms, Korea is an absolute monarchy, in which, the-
oretically the king is supreme lord of life, land and property, —everything
and everyone being subject directly, indiscriminately and indefinitely to his
will or caprice. But practically, the government is oligarchical, in which,
however, the still, small, yet powerful voice of the people makes itself oc-
casionally heard. The king is aided by a Supreme Council of Three, called

the Ministers of the Right, Left and Centre : the last is the Premier of the
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country. This Council receives daily reports from the seven Departments

which supervise the business of the state. ...”5®

At the end of the 19t century, just as in China and in Japan, knowledge about for-
eign political systems was coming into the country, and the idea of a constitution
that separates different branches of government also gained important traction in
Korea. Thus, the Capital Gazette (Hansong sunbo jEH]#), a weekly newspaper
published in literary Sinitic language by the Korean Government in 1883-1884,
published various articles introducing foreign countries to a Korean audience, in-
cluding one article on the “Constitutional Polities of Europe and the USA” (Kumi
riphdn chongch’e BCKIT B FEE) 56!

As Koreans began to reevaluate the international position of their country,
breaking away from the traditional Chinese suzerainty, and trying to establish Ko-
rea as an equal next to China and Japan, such considerations began to have practi-
cal consequences. From the late 1870s and 1880s, King Kojong /=57 (1852-1919, r.
1864-1895, 1897-1907) had tried some policies of “enlightenment” and “self-
strengthening.” Beginning from 1894, a year of “intrigue, war, and rebellion,”>?2 he
enacted the so-called Kabo H14 reforms.>%

From July 1894, Kojong approved 208 separate laws reorganising all realms

of Korean life, which were a part of a total of 660 reform documents.>** The laws

560 “Korea and the Far East: I. Existing Material Regarding Korea,” Imperial and Asiatic Quarterly Re-
view, new ser. 7, nos. 13 & 14 (1894), 252.

%61 “Kumi riphon chongch'e” BCOR 177 E#E (Constitutional polities of Europe and the USA), Hansong
sunbo JEYE A, no. 10 (Choson kaeguk 493 [1884]). On the early reception of the US American
Constitution in Korea see Kim Hyojon 7 &7, “Miguk honbdbironiii ch'ogi suyong” 3£ &AM
o] WIHH 2% (1) (Early acceptance of American constitutional theory” In’gwin’gwa chongiii AFEIE
£, nos. 336-337 (2004).

%62 “Note of the Editor,” in: Edward H. Parker, “The Conscience of Corea,” Imperial and Asiatic Quar-
terly Review, 3 ser. 2, nos. 3 & 4 (1896), 297.

%63 On the Kabo reforms see Carter J. Eckert et al., eds., Korea, Old and New: A History (Seoul, Cam-
bridge [Massachusetts]: Ilchokak, Harvard University Press, 1990), 222-230; Bruce Cumings, Korea’s
Place in the Sun: A Modern History, updated ed. (New York: W.W. Norton, 2005), 120-123; Kyung-
moon Hwang, Rationalizing Korea: The Rise of the Modern State, 1894-1945 (Oakland [California]: Uni-
versity of California Press, 2016), 29-30.

564 Eckert et al., Korea, Old and New, 225. Eckert claims 210 laws, Cumings, Korea's Place in the Sun, 120,
claims 208.
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abolished the practice of Sippenhaft, class distinctions, slavery and the traditional
exam system. At the top of the state, the reform edicts created a new State Council
with seven/eight®® ministries on the Japanese model. A Royal Household Depart-
ment was created to separate state affairs from palace affairs, and a Privy Council
established.> Local administration was reformed, with the aim of strengthening
the central government and replacing local governors with new, more reform-
minded forces 57

In the wake of these reforms, on January 7, 1895, King Kojong enacted the
so-called 14 model articles (Hongbom sipsa-cho j#t&i+VU{E). These articles, written in
literary Sinitic, were referred to as constitution at the time and after.>* In fact, they
were a manifesto serving as a basis for the mentioned political reforms as well as
for the national self-affirmation of Korea. Their first article declared was clear in

this regard:

Any thoughts of dependence on the Qing shall be cut, and the foundations

for sovereignty and independence shall be firmly established.
ENERH A BIE S - MR E ER TR - o

Soon after, the political situation of Korea changed radically. In February 1896,
King Kojong fled to the Russian legation, staying there for a year, after his spouse,
Queen Min, had been assassinated. Some of the reformist politicians were killed in
the struggles and others fled the country.>® Mainly as a response to internal pres-
sures and foreign encroachment, King Kojong proclaimed the Empire of Korea in

1897, styling himself as Emperor Kwangmu .5

55 Seven according to Eckert et al., Korea, Old and New, 226; Eight according to Cumings, Korea’s Place
in the Sun, 120.

566 Eckert et al., Korea, Old and New, 226.

567 Ibid., 226.

568 Washington Post, “Mediation May Fail: Korea Framing a Constitution,” November 16, 1894.

56 The 14 model articles are recorded in Kojong Dachwangje sillok = 5% K 2% B %, chapter 32, 69.

570 Eckert et al., Korea, Old and New, 231.

571 On Kojong's rise from King to Emperor see Andre Schmid, Korea Between Empires, 1895-1919 (New
York: Columbia University Press, 2002), 72-78 and Cumings, Korea's Place in the Sun, 123-124.
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But constitutional agitation continued in spite of the political changes. For
example, Philip Jaisohn (56 Chaep'il {x# i, 1864-1951), a Korean who had earlier
fled to the USA and had come back as an US American citizen, founded the “Inde-
pendence Club” (Tongnip hyophoe 17 17#r) in 1896. Connected to the club were
newspapers like the Tongnip sinmun (¥17¥1fE) and the Capital Gazette (Hwangsong
sinmun 23#7E). The Tongnip came up with Western liberal ideas, whereas the
Capital Gazette was edited by Confucianist reformers within the club.? From
early 1898, the Club began to openly campaign for a national legislature as a means
to “bring the government and the people closer together,” proposing that the Privy
Council be transformed into a parliament. The Club continued with similar cam-
paigns throughout the year, and promoted a movement for achieving a constitu-
tional monarchy in October.

Emperor Kojong shortly yielded to the pressure, issuing new Privy Court
regulations in November 1898, but on the other hand ordered the Club’s dissolu-
tion and the imprisonment of several of its leaders, alleging that the Club was plot-
ting to replace the monarchy with a republic.”? Public pressure, including street
manifestations in Seoul, led to the Club’s temporary reestablishment, but the Club
was suppressed for good on December 26.57* As Eckert et. al. write in their history

of Korea,

now lacking any external mechanism of restraint, Kojong’s conservative
government thenceforth deteriorated into a wanton autocracy of syco-

phantic opportunists surrounding a fickle ruler.5

Yet, in spite of his autocratic rule, in 1899, the Emperor enacted a short constitu-
tional document consisting of nine articles, this time written in Korean, the

Taehan’quk kukche K¥&EEE . Again, one of the main goals of the document was

572 Eckert et al., Korea, Old and New, 234.
573 Tbid., 235.

574 Ibid., 235-236.

575 Ibid., 236.
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establishing Korea’s national independence. Its first article, unparalleled in any

other of the Constitutions passed at that time in East Asia, stated:

Korea is a sovereign and independent state recognised by the international

community.

REFESHMRABEO| AR 2HBE BT 2FEO| L2

At the same time, the charter was also an attempt to legitimise the emperor’s rule.
The two following articles dealt with the emperor’s status within the country and
made it a distinctly “anti-constitutional” constitution, if one understood “constitu-

tional” as “representative:”

Art. 2: The polity of the Great Empire of Korea is an autocratic government
that in the past has been transmitted for five hundred years and in the fu-
ture will be eternally immutable.

Art. 3: The Emperor of Korea enjoys the unlimited powers of the sovereign,
i.e,, what is called in public international law ‘“making his own constitu-

tion/political system (chongch’e E{#G).

BRABESECIBCA B ARFERTALHZNEEHRETR

HEHBUAO| L2}

-0t

EoHAEFHASMHCERT2ERSEAT AT UAEOBEHAL

N/
=1

BB Ol L2t 57

Looking closely at the text, one finds that it follows the teachings of a Swiss pro-

fessor at the University of Heidelberg: Johann Caspar Bluntschli (1808-1881),

576 “Taehan'guk kukche,” 2.
577 Ibid.
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whose books on public law and public international law were translated into Chi-
nese and Japanese and were hugely influential in East Asia.’”® However, it does
not follow his teachings on constitutional law, but on international law, with the
intention of securing national sovereignty.

Bluntschli’s 1868 compendium on public international law, Das moderne
Volkerrecht der civilisierten Staaten als Rechtsbuch dargestellt, was translated from the
French edition of the book (Le droit international codifié) into Chinese in 1880 by a
team led by William Alexander Parsons Martin. The version in literary Sinitic, en-
titled Compendium of Public International Law (Gongfa huitong I\VEEIE),57° was cir-
culated widely in East Asia. Amongst the many reprints of the book, there was
also a 1896 edition prepared by the Korean Ministry of Education.5

In § 68 of his textbook, Bluntschli explained that a state had five sovereign
rights: a) adopting its own constitution; b) the right to independently legislate; c)
the right to self-government and self-administration; d) the right to freely appoint
officials; e) the right to nominate diplomatic representatives. The footnote then viv-
idly and lengthily explained that constitutions organise the internal workings of a
state and that interventions in the internal constitutional affairs of another state

had to be abhorred:

578 E.g., on Bluntschli’s and Liang Qichao, see Bastid, “The Japanese-Induced German Connection of
Modern Chinese Ideas of the State,” in The Role of Japan in Liang Qichao’s Introduction of Modern
Western Civilization to China, ed. Fogel, 105-124; Lei, Auf der Suche nach dem modernen Staat.

59 First edition: Johann Caspar Bluntschli, Gongfa huitong 7\ 7A€ 3 (Compendium of public
international law), trans. William Alexander Parsons Martins [Ding Weiliang J # E] et al., 5 vols.
([Beijing]: Tongwenguan, Guangxu gengchen [1880]).

580 Johann Caspar Bluntschli, Kongbdp hoet’ong /7% & (Compendium of public international law),
trans. William Alexander Parsons Martins [Chong Wi-ryang T & E ] et al. ([Seoul]: Hakpu
p‘yonjipkuk, Kényang 1 [1896]). On the book and its East Asian translations and editions see
Svarverud, International Law as World Order in Late Imperial China, 96-97; 273-274. Svarverud writes
(97) that Bluntschli’s book, already in 1897, was applied as basis for the first Korean law based on
Western legal theory and practice. The constitutional charter was promulgated in 1899, but in fact,
Bluntschli’s role did also play a role in Kojong's elevation from King to Emperor in 1897. See further
Tae-gyun Park, “Reception of International Law in the Late Chosdn Dynasty,” Journal of International
and Area Studies 11, no. 3 (2004), 42—43.
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Just as my neighbours do not have the right to prescribe style and intérieur
of my house, neighbouring states do not have any right to make prescrip-

tions about the constitution of a foreign state.

So wenig meine Nachbarn berechtigt sind, den Styl und die Einrichtung
meines Hauses mir vorzuschreiben, so wenig haben die Nachbarstaten ein

Recht, iiber die Verfassung eines fremden States Vorschriften zu geben.>!

Looking more closely at the translation as previous scholarship has, one will not
only come across Bluntschli, the French- and Chinese-mediated Swiss professor at
Heidelberg. One will also be reminded of the Chinese-language work of the US
American missionary Elijah Coleman Bridgman. For Bluntschli’s translators at the
Tongwenguan chose to translate the word “constitution” with the same word as
Bridgman had: zhengti (kor. chongch'e EifG). Bluntschli’s use of “constitution” had
in mind written constitutional charters, as is visible from his choice of words (e.g.,
“interference in the elaboration of a constitution,” German: “Einmischung in die
Verfassungsarbeiten,” French: “ingérence dans les travaux d’une assemblée con-
stituante”). At the same time, it was applicable to the political system of a state in
the broad sense. The Chinese translation left this “constitutional assembly” un-
translated and blurred the references to written constitutions somewhat, although
they still made it clear that “adopting a constitution is a necessary right of a state”
(Shi dingli zhengti, wei guo zhi yaoquan ye/Si chongnip chongch'e, wi kuk chi yogwon ya.
EEES o B FAEL, - ). Hence, in the Korean constitutional charter of 1899,
the word chongch’e Eif§ acquired a more general meaning of political system.>2
In sum, what the 1899 constitutional charter did was fixing in paper form

Bluntschli’s five sovereign rights of a state. Art. 3, for example, which conferred to

%81 Johann Caspar Bluntschli, Das moderne Vilkerrecht der civilisierten Staaten als Rechtsbuch dargestellt
(Nordlingen: C.H. Beck’sche Buchhandlung, 1868), 85; Johann Caspar Bluntschli, Le droit international
codifié, 5t ed. (Paris: Guillaumin, 1886), 90.

582 Bluntschli, Das moderne Vilkerrecht der civilisierten Staaten, 85; Bluntschli, Le droit international codifié,
89-90. For the Chinese translation of the passage see Bluntschli, Gongfa huitong, vol. 1 (ren 1=), jiian
% 1, 23; Bluntschli, Kongbdop hoet’ong, vol. 1 (ch’on K), 20b-21a.
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the emperor the “unlimited powers of the sovereign,” was the Korean expression
of Bluntschli’s § 68a). At the same time as it tried to confirm Korea’s right to estab-
lish her own political system and constitution, it also added an element that had
been alien to Bluntschli’s textbook: that of locating such a right in the person of the
emperor and providing internal legitimation for him.

The Taehan’guk kukche was a “constitution” in the sense of a document set-
ting down the fundamentals of the state. The title, kukche [, literally translated
as “system of the state,” did mean constitution, but it avoided using the term used
by the Meiji Constitution, associated with representative constitutionalism. Ac-
cordingly, the Taehan’guk kukche did not mark a transformation of Korea into a
“constitutional” state in the narrow sense, for it still conferred absolute power to
the emperor.

On an international level, trying to secure Korea’s international sovereignty
by promulgating a document with merely internal validity was not a very prom-
ising enterprise. The document did not much to raise Korea’s international stand-
ing. It was hardly noticed outside of Korea, and when it was, then not in a positive

light. The Washington Post remarked:

It is a one-man document. The Emperor is the one-man, and all the rest of
the people are ignored. The government, being theoretically an absolute
monarchy, his high-mightiness, the Emperor, has all the rights and prerog-
atives of which the constitution takes any note. ... An American trolley line
in robust health is more likely to have more lasting effect on the kingdom
of Korea than a nine-article constitution formulated by a lot of antiquated
gentlemen in flowing silk gowns and sugar-loaf hats. ... The trolley line did
not really need to be mentioned in the new Korean constitution. It has its
own by-laws and treasury. And it will “get there” after a short period,

when the despot-worshipping constitution is a very dead letter.>

583 The Washington Post, “Constitution Versus Trolley,” October 4, 1899.
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In the same vein, Ito Hirobumi remarked to Emperor Kwangmu in 1905:
Yours is not a constitutional government.
HENEEBUG= 7 7 A%

This peculiar charter, not having changed the ruler’s position at all, is not given
much significance in Korean historiography —general histories of the era ignore
it," leaving it to specialised literature.>s® But the Taehan’guk kukche does provide
an important lesson in constitutional history: In spite of totally contravening the
notion of a constitutionalism as representative government, the notion of having a
written constitutional text expressing the structure of the state was already so
widespread by that time that even an Emperor like Kojong perceived it as a useful
tool for legitimising his state externally as well as legitimising the ancien régime

internally. Or as Emperor Kojong himself declared:

Where there is a country, a constitutional document has to be promulgated,
in order to make clear the workings of politics and of the ruler’s powers.

Only then can one make the people respect it without contravention.

A B AR ERH LABHBU G R B HEZ ARl 241 A i R U e 25

%4 Apud Harada Tamaki JiR 32, “Taikankoku kokusei to dainiji Nikkan kyoyaku hantai undo: Taikan
Teikoku no kuni no arikata” KEg[EE ] & 55 R HEERHLI S H#HE) « REgEEDOEDH D75 (The
Taehan'guk kukche and the movement opposing the second treaty between Japan and Korea: The na-
tional raison d’étre of the Korean Empire), in Dainiki Nikkan rekishi kyodo kenkyii hokokusho: Dai 3 bunka
kaihen 55 — B H 8 FFE L L EARHEE 55 3 DFIEE (Tokyo: Nikkan bunka kéryd kikin, 2010), 12.
The translation follows Takii Kazuhiro, Ito Hirobumi: Japan's First Prime Minister and Father of the Meiji
Constitution, trans. Takechi Manabu, ed. Patricia Murray (London and New York: Routledge, 2014),

186.

%8 Neither Ki-Baik Lee, A New History of Korea, trans. Edward W. Wagner and Edward ]. Shultz (Cam-
bridge [Massachusetts]: Harvard University Press, 1984), nor Eckert et al., Korea, Old and New, nor
Schmid, Korea Between Empires nor Cumings, Korea's Place in the Sun, nor Hwang, Rationalizing Korea,
mention it.

586 See, e.g., Harada, “Taikankoku kokusei to dainiji Nikkan kyoyaku hantai undo,” with a focus on its

role in the protectorate treaty between Japan and Korea of 1905.

%7 Chong Kyo #[E. Taehan kyenyon sa KegZRE5E (Chronological history of Korea). 2 vols. (Seoul:
Kuksa p’y6nch’an wiwdnhoe, 1957), vol. 2, 24-25 (entry for Kwangmu 03/08/17 = September 21, 1899).
The edict further contains a Sinitic translation of the first three articles of the constitutional document.
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In spite of the 1899 charter, constitutional debates did continue in Korea in the first
years of the 20" century. Korean intellectuals continued to form several groups
that pressed for political reforms. In particular, the dismantled Independence Club
lived on as some former members founded the “Society for Common Progress”
(Kongjinhoe FL#£%r) in December 1904, which then evolved into the “Society for the
Study of Constitutional Government” (Honjong yon’guhoe FEEHZEE) in 1905. An-
other society was the “Society for Popular Representation” (Inmin taeiiihoe A RAX,
#®).” These groups were soon disbanded, as they did not please the officials
running the Korean administration nor the Japanese Residency-General to Korea.
In sum, political participation and awareness grew in the last years of monarchic
Korea. But due to growing repression, the newer organisations devoted them-
selves to areas less prone to repression, namely to commercial, educational and
religious enterprises.*

Throughout the late 19t and early 20t centuries, Chinese political debates
were widely read in Korea. This discursive connection persisted even after Korea
decided to cut the traditional links of dependence to China, and in spite of China’s
defeat in the Sino-Japanese war of 1894/95 and of the chaos of 1900/01. It was not
only limited to mediating, e.g., Bluntschli’s writings to a Korean audience. As Chi-
nese thinkers were looking for ways to restore China’s power and prosperity after

all the internal turmoil and external encroachment, their Korean counterparts were

58 See Lee, A New History of Korea, 327, who translates the name as “Society of Spokesmen for the
People.”

59 The most nuanced view on the evolution of political participation in late Chosén Korea is given
by James B. Palais, “Political Participation in Traditional Korea, 1876-1910,” The Journal of Korean
Studies, no. 1 (1979). Note that the emperor changed his attitudes from 1904, beginning to see political
organisations as useful to maintain national independence, but that he had not enough influence
anymore to cause a change in policies (118). On the subject of political organisations see also Lee, A
New History of Korea, 327-328. Cf. Myung-kim Park, “The Distinctiveness of Republicanism in Mod-
ern Korea: Ideas and Constitutions,” in Republicanism in Northeast Asia, ed. Jun-Hyeok Kwak and
Leigh Jenco (Abingdon: Routledge, 2015), 122, with further references, who argues that there was a
“fervent initiative from below.” Yong-duck Jung, “Stateness in Transition: The Korean Case in Com-
parative Perspective,” Zeitschrift fiir Staats- und Europawissenschaften 3, no. 3 (2005), 413—414, on the
other hand, has written that the absence of public participation and public apathy in face of the Ko-
rean government’s top-down reforms were one of the main reasons for the demise of the Chosoén
dynasty.
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interested in what they had to say. In the first years of the 20t century, it was es-
pecially Liang Qichao who had a large readership in Korea, including both his own
writings as well as translations of other writings which were included in his pub-
lications. The Korean publications included both reprints of the original and trans-
lations into Korean. Liang’s impact in Korea is difficult to measure and discern
from internal developments and readings of Japanese and Western writers. At any
rate, Liang provided Koreans with rhetorical tools to support their respective
claims.>

Looking at the other direction, the Korean struggles were noticed in China,
even though Korea did not serve as a positive constitutional example. The Korean
constitutional process did not have too much of a direct, positive impact on China,
in spite of the proximity to China and the close connection of Korea’s constitutional
process with Korea’s national self-assertion as an independent state on a par with
China and Japan. A Korea which was struggling with survival as an independent
nation could hardly be taken as a positive model like Japan. Likewise, given its
suboptimal success, the constitution of 1899 could not become a basis for Chinese
constitutionalists, not even for conservative circles who strove to secure a strong
constitutional role for the monarch. But Korea’s fate of weakness, loss of sover-
eignty and imminent demise did arouse interest in a China similarly concerned
about her future as a sovereign power.! In constitutional matters, the country did
appear, next to other examples like Russia, as a negative example in Chinese argu-

ments, as was the case, among others, in Liu Yazi’s flflgz - (1887-1958) work.

0 On Korean visions of China see, among others, Kyung-moon Hwang, “Country or State? Recon-
ceptualizing "Kukka" in the Korean Enlightenment Period, 1896-1910,” Korean Studies, no. 24 (2000),
5 and 9-10; See also Bai Yuchen HE[#, “Lun Liang Qichao “Xinmin’ sixiang zai jindai Chaoxian de
chuanbo ji yingxiang” :mZRREGE “HE" BAEFET RIS ERE K2 (On the dissemination and
influence of Liang Qichao's "new citizen" thought in modern Korea), Keji xinxi £}4%{5 &, no. 3 (2010).
%1 See, e.g., for Liang Qichao’s views on Korea, Bai Yuchen H %[f, “Liang Qichao Chaoxianguan de
biangian ji yuanyin fenxi” Z2EGEHEARERRRY S KRR 5387 (Analysis of the changes and causes of
Liang Qichao's views on Korea), Dangdai Hanguo ‘& {X#&E, no. 2 (2009).
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) “Constitution” and “Constitutionalism” in China: The Example of Liu

Yazi

King Kojong's strategy of adopting an openly autocratic constitutional charter,
thus, remained an exception at the turn of the 20t century. In East Asia too, “con-
stitutional” (lixian 17.53) tended to become limited to constitutional hereditary
monarchies in opposition to absolute monarchies. The term tended not to refer to
presidential systems: As all presidentialisms were “constitutional” by default, it
was not needed for differentiation.? This went hand in hand with the popular
categorisation according to which there were mainly three types of government:
absolute monarchies, constitutional monarchies and republican democracies.>® In
this context, although dethroning the existing imperial government would also en-
tail a written constitutional charter, the call for “constitutionalism” mostly came to
refer to a reform of the existing monarchy. The call for a radical change of govern-
ment, then, also meant opposing “constitutionalism” in the sense of a “constitu-
tional Qing Empire.”

In the years prior to 1905, constitutionalism was not yet an official policy.
Later, when the Russian constitution failed to mitigate the tensions in that country,
and when the Qing Court’s policy of “constitutional preparation” came to be per-
ceived as ambiguous as well, such sentiments would become much stronger. How-
ever, there were early precursors of this anti-constitutionalism even before these
events. This position, too, was one that was shaped by global events.

An example of this is the young Liu Yazi, who would become a prominent

poet in Republican times. In 1903, at the age of 16, he published an article in the

2 E.g., Yu Kil-chun #7557 (1856-1914), one of the foremost late Choson intellectuals, explicitly states
that presidentialisms were also governed by constitutions and at the same time uses the term “con-
stitutional” to refer to monarchies. Yu Kil-chun =%, “Segye taeseron” {5 K Z4z5 (Treatise on the
great trends of the world), in Yu Kil-chun chonso gie5,a44 2 (Seoul: lichogak, 1971), vol. 3, 19.

5 E.g., Bridgman, Damei lianbang zhiliie, 24. See also “Lun Zhongguo wu guoquan” &y B4 e
(On China not being sovereign), Dongfang zazhi 5 J5#EE 1, no. 5 (1904), 83, giving the trias classica:
a) autocratic (zhuanzhi E2#l); b) republican (gonghe 3£H1); c) constitutional (lixian I75). The present
study disagrees with this categorisation.
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magazine Jiangsu ;1#%, wherein he strongly criticised the craze for constitutional-
ism that was taking over published opinion in China.>* Liu was aware that his
position opposing constitutionalism (lixian 175) was widely anti-mainstream at
that time, and that the audience might think that he had gone crazy and was still
holding on to autocracy.

But for Liu, calling for constitutional reforms under the Qing Court was
futile. Liu’s argument stemmed, among others, from Korea’s 1899 constitutional
charter, the Taehan’quk kukche K#&[E[E. As he argued, one could adopt an auto-
cratic constitution like Korea had done, but such would not really solve China’s

problems or improve her situation:

If you only let those fellows who despotically cling to their power use the
same method as the man in the ancient state of Chu who raised apes and
tormented them so much that they revolted against him, this will create a
political system where an ape is crowned. If you add an octroyed constitu-
tion on top of the common autocratic and corrupt laws in order to deceive
the countries of the world, is that not the same as revering Korea and exe-
cuting her bad policy —that of an ugly girl who tries to become beautiful,

but instead just further uglifies herself?

TEMETERER AL 2 18 > MEIANEIHZ FB, - BEOARIE Z Bl - NS
HEEMOERZ T R —FCERE > DI BB 2 BETE - N RFRIE
111 RS T 2 T R

The problem, for Liu, was not even one of preparing the people for constitutional-

ism by “equipping them with knowledge.” Even though the United Kingdom was
the motherland of the Magna Carta (xianzhang zhi muguo & 7 £}E]) with a highly

%4 Liu Yazi fffliif-, “Zhongguo lixian wenti (1903 nian 9 yue)” FEI7FERE (190349 A ) (China’s
constitutional question), in Liu Yazi xuan ji, 22-25.
5% Tbid., 23.
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educated people, this was of no good for Ireland with her Celtic population revolt-

ing against the crown:

Therefore, one says that if the people is not equipped with knowledge, then
there is no so-called constitutionalism. But when the people is already

equipped with knowledge, constitutionalism is not what is wanted either.
HESZ - REAR > AERTEEILE - RETR > 108 RS - o

The problem, rather, was primarily one of ethnicity. Liu argued that constitutional
monarchy, as it existed in the West and in Japan and was being envisioned as a
solution for China, was only a transitional form of government (guodu zhi zhengti
% 7 BUEE). It was established under intelligent, meritorious and moral kings of
the same race who reacted to the demands of the people. In China, however, there
were no such rulers of the same race (tongzhong tongbao zhi wang [EIfE[EIfE 2 T),
such as there were no such rulers in Poland and in India.

China was governed by five Million Manchu who were of a different eth-
nicity with different interests, feelings, history and customs. Under these circum-
stances—and citing the failure of the 100 Days” Reforms as an example—, Liu de-
plored that constitutionalism was only “a fata morgana of an imaginary flower, a
somniloquy” (konghua zhi huanying er, shuimeng zhi yiyu er 22452 4]52H. > [EZ 2
EGEH. o ). Parts of the Empire were under foreign jurisdictions. What good was
constitutionalism if China had already perished, with the Taiwanese singing praise
of the Meiji Emperor and the Hongkongers of Queen Victoria? China could only
choose between committing suicide or fighting for a restoration of Han sover-
eignty. To this effect, Liu, full of pathos, evoked various revolutionaries around

the world:

I dare to straightly tell my compatriots: Today, ye shall not talk about re-

forms, ye shall only talk about Restoration! Today, ye shall not talk about

5% Ibid., 23.
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warmth, ye shall only talk about destruction! ... Do ye not see that having
escaped the stinking shackles of the Turk and avenged a millenary national
enemy, there is Greece! Do ye not see that having warded off the wolfish
meddling of Austria and erected a grand ambition on the peninsula, there
is Italy! I want my compatriots to learn from this! I want my compatriots to
learn from this! Else, there was a Kossuth in Hungary, there was an Aquino
in the Philippines, and there was a Kruger in Transvaal! ... And else, I want

to be Urabi of Egypt, I want to be Kosciuszko of Poland! ...

TERIESHERH « AFESHH7EHEE > WEESR - AFSHEZSE
A MESBERSS o - RRHRZEIRAERE 2 BB5E > T HFZBNE - A
fEoF | A RIKIEREMA IR T8 > BB ZIEEE - AFAFF | 3K
FEEREIREEE Y FERFKENEEZ | A28 AR e S A2 gkt > RISIEIL
HPEE > QISMHBEETEZ SES - - SRR > QBRI 5 2 s RlITR
TR R B Z R o S

4. A Global Outlook: Chinese Constitutional Debates in a Changing World
a) The Japanese Example and Political Pressure for a Constitution

Liu Yazi was not the only one to refer to Korea; in another example to be discussed
in chapter 3, Korea was used as an exhortation to China not carry out constitutional
reforms without adequate accompanying policies. However, Liu’s staunch anti-
constitutionalist, yet not anti-constitutional, ideas were far from being mainstream,
as he himself acknowledged. Revolutionary ideas like Liu’s would gain more trac-

tion a few years later, but for the time being the mainstream called for a reform of

%7 1bid., 24. Liu’s exhortation reminds one of Mao Zedong’s saying: “Revolution is not a dinner party,
or writing an essay, or painting a picture, or doing embroidery. It cannot be so refined, so leisurely
and gentle, so temperate, kind, courteous, restrained and magnanimous. A revolution is an insurrec-
tion, an act of violence by which one class overthrows another” (F @i EaE B - A EHCCE >
TRREEGIC - FREAEEMEEL - TR AE - SCEWH - TIBOR RIS - a2 Re) - 26
RAHERN—(EPEAR AT RFUAIITE © ). See Mao Zedong EJ#, Mao zhuxi yulu T f#5Es% (Quotations
from Chairman Mao) (Beijing: Zhongguo Renmin Jiefangjun zong zhengzhibu, 1965), 11.
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the monarchy from within, for transforming it into a “constitutional monarchy.”
For this, rather than Korea in its deplorable state, Chinese intellectuals had an
effulgent example: Japan.

Japan’s spectacular rise made it a paramount object of study and a preémi-
nent destination for Chinese who wished to acquire modern knowledge. The
crackdown on the 100 Days” Reforms did not prevent Chinese officials from stud-
ying in situ what they could adapt for China, including several members of the
Imperial Hanlin Academy (Hanlin yuan §3#KF5%). One of the first officials who trav-
elled to Japan for such a purpose, accompanying minister Li Shengduo to study
the Japanese educational system from 1898 to 1903, would later play a decisive role
in the Chinese constitutional movement: Li Jiaju 22525 (1871-1938). In 1907, Li
was made minister of China to Japan, in 1908, commissioner for constitutional re-
search in Japan, and in 1911, one of the two main drafters of the constitution. His
later colleague as a main drafter, Wang Rongbao JF25E (1878-1933), too, studied
at Waseda University, staying in Japan from 1901 to 1904.

We shall come back to Wang in a minute. But let us first have a quick look
at Li’s mission to Japan, not because it was of constitutional significance, but to the
contrary, because it testifies of an early stage before the constitution came to be
widely embraced by Chinese officialdom. Whereas there is no extant diary of his
from the time when he was a constitutional drafter, he did leave a diary from the
years 1898-1903, with the memorials which he submitted to the emperor. The di-
ary is today preserved at the National Library of China in Peking.>® It is worth
taking a quick look to see what Li had to say about Japan’s political system.

Li’s early stay in Japan did not instill in him the constitutional fervour char-
acteristic of other Chinese observers of Japan: although he was all in favour of
learning details of Japanese administration, his diary, which is by no means re-

stricted to educational matters, does not explicitly discuss Japan’s constitution or

8 11 Jiaju 22528, Li Jiaju riji ZZFEYHEC (Diaries of Li Jiaju) (N.p.: Guangxu 24-29 [1898-1903]),
shelfmark t4746, National Library of China, Beijing.
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the notion of constitutionalism. Instead, Li mentioned the Japanese parliament, but
not in a positive manner. In a memorial sent to Peking in 1899, Li drew the follow-

ing balance of Japan’s transformation:

In sum, Japan planned its self-strengthening for the sake of self-mainte-
nance; its modelling on Western countries has had successes and draw-
backs. Matters such as modernising the military, revitalising schools, agri-
culture, industry and trade have been successes. The convening of a parlia-

ment and the increase of the tax burden have been drawbacks.

RAE H ARS8 58 AR B SF RHUAP A 155 R B B i BLE A Bl T s it
L A S e R A e ™

As this brief excerpt shows, Li was still far from being the leading constitutional
figure of China which he would become less than a decade later. His negative
stance towards the Japanese parliament in this memorial still corresponded to the
general political climate in Peking, where the 100 Days” Reforms had just been
stopped and new reforms not yet announced.

But Li Jiaju’s words also remind us of how fast things were changing. Liang
Qichao was already there since 1898. As Sheng Xuanhuai and Zhu Fuxian had pro-
posed, Chinese students went in droves to Japan in the first years of the 20" cen-
tury.®® Chinese residents of Japan edited many Chinese-language magazines, such
as Liang Qichao’s China Discussion (Qingyi bao J5i%) and New Citizen Journal
(Xinmin congbao ), or the Collectanea of Translated Books (Yishu huibian 353

#45) and its successor, the Learned Magazine on Politics and Law (Zhengfa xuebao F{

B

% Li Jiaju, Li Jiaju #2526k, “Youzhengye Zhai zaji” HIE7 40 (Miscellaneous notes from the
“Studio of decent undertakings”), in ibid., Guangxu 25/2/22 (April 2, 1899).

60 On Chinese students in Japan see the classical work Saneto Keishu EEEFS, Zoho Chiigokujin
Nippon ryigakushi ¥ E A HAE S (History of Chinese students in Japan, enlarged edition)
(Tokyo: Kurushio shuppan, 1981)
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Next to the magazines, Chinese subjects residing in Japan also published a
large number of books. For example, one of the Chinese students, Wang Hongnian
TIBAE (1860-1911), who would later become an assistant to the Chinese constitu-
tional commission in Tokyo, published one of the first Chinese textbooks of con-
stitutional law in 1902. In the preface to the book, which was actually a compilation
of lectures he had heard in Tokyo, Wang gave an early explanation of why a con-
stitution could gain so much traction among Chinese intellectuals. Yes, it was be-
cause it would help to regain sovereign rights—such as extraterritoriality —, but
not only. Yes, it would assure the well-being of the people, but according to Wang,
this was just one aspect of the overarching aim: assuring that China become a pow-

erful nation in terms of realpolitik. As Wang wrote, the constitution would:

. mend the numerous affairs of the state, rouse and refine the military
forces, take back autonomous rights, and increase the prosperity of the sub-
jects, in order to attain the goal of becoming an independent and autono-

mously powerful nation.

SR R S UL B H F 2 BRI FE R PR DUZ B IF 1L H R 2 H
-] 601

Under the impression of such wondrous effects promised so soon after the Boxer
débdcle, constitutionalism became one of the hottest topics in Chinese political de-
bate. A few years later, a member of the Hanlin Academy who travelled to Japan
would become one of the most vociferous and persistent official advocates of con-
stitutional monarchy: Zhang Jian 5&%Z (1853-1926), who travelled east between

May and July 1903.9> Zhang's primary object of study was quite down-to-earth:

001 Wang Hongnian TFI84E, Xianfa fali yaoyi 375 35 (Essentials principles of constitutional law)
(Tokyo: Wang Tizhai, Meiji 35 [1902]), 1b—2a.

602 For his diary in the time when he was in Japan see Zhang Jian 5&8%Z, Zhang Jian quanji 5kE245
(Complete works of Zhang Jian), 7 vols. (Nanjing: Jiangsu guji chubanshe, 1994), vol. 6, 480-515. Cf.
Gao, Qingmo lixian shi, 265, labelling him “head of the constitutional faction.” On Zhang Jian, see
Marianne Bastid, Aspects de la réforme de 'enseignement en Chine au début du XXe siécle, d’apreés des écrits
de Zhang [ian (Paris, the Hague: Mouton, 1971).
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He went to study Japan’s agriculture and primary schools.®® But in contrast to Li
Jiaju’s erstwhile disregard for the constitution, Zhang incessantly lobbied with
other politicians for the adoption of a constitutional mode of government after
coming back to China.o*

Upon his return, he had several books printed in Chinese language and
distributed to the Court:*®> the Constitution of Japan and Ito Hirobumi’s commen-
taries on it, a book by Kudo Takeshige T i#HE (1869-1936) on the history of the
Japanese parliament (Riben yihui shi H A8 52)%6, Britiffe Constable Skottowe’s
(1857-1925) A Short History of Parliament (Yingguo guohui shi S 52, translated
via the Japanese version by Takada Sanae =5 i (1860 - 1938)%7, and a book

63 Zhang Jian k%, “Seweng ziding nianpu (Minguo 14 nian qgianyinben)” Z45H5]4:¢ (RE+M
FHEEIA )  (Seweng's self-arranged annalistic biography: 1925 typographic edition), in Wanging
mingru nianpu WEGIHFERE, ed. Chen Zuwu [HEHE (Beijing: Beijing Tushuguan chubanshe, 2006),
327, also in Zhang, Zhang Jian quanji, vol. 6, 864.

04 See, e.g., his notes in Zhang, “Seweng ziding nianpu,” 329-331; also contained in Zhang, Zhang
Jian quanji, vol. 6, 865-866. See also his son’s account in: Zhang Xiaoruo 5%, “Lixian yundong ji
ziyiju chengli” 377 # 8 & %58 5K 1L (The constitutional movement and the establishment of
provincial assemblies), in Xinhai geming %2 &dp, ed. Zhongguo shixuehui 1[5 2@, 8 vols.
(Shanghai: Shanghai renmin chubanshe, 1957), 158-159.

05 Zhang, “Seweng ziding nianpu,” 330-331, also contained in Zhang, Zhang Jian quanji, vol. 6, 865
866; see also Zhang, Zhang Jian quanji, vol. 1, 104-105.

606 Original: Teikoku gikaishi 7 Bl#E & 5, the Chinese translation was then published in 1905 by the
Jiangsu Tongzhou hanmolin bianyiyin shuju ;T fk i )NEH 2P EREEETE)S). On the Chinese translation see
Pan Xiyan ;& E2H, “Qingmo lishi yizhu yanjiu (1901-1911): Yi Yazhou shichuan yizhu wei zhongxin”
TERMESEEEZE (1901-1911) : DIGmM sk #2250, (Research on translations of history books
in the late Qing (1901-1911), with a focus on translations of histories of Asia) (PhD diss., Fudan
University, 2011), 194-195.

%7 So far, no one has traced back the exact genealogy of this Chinese translation. Original: Britiffe
Constable Skottowe, A Short History of Parliament (London: Swan Sonnenschein & Co., 1892).
Japanese version: Britiffe Constable Skottowe, Eikoku kokkaishi BLEE] & 5 (A history of the English
parliament), trans. Takada Sanae =511, 3rd ed. (Tokyo: Tokyo Senmon Gakko shuppanbu, 1900).
The Japanese version had three editions, 1897, 1899 and 1900. The Chinese translation was then
published in 1905 by the Jiangsu Tongzhou hanmolin bianyiyin shuju L&k NEFERMLRZEEEE. On
the Chinese translation, without mentioning the origins of the book, see Pan, “Qingmo lishi yizhu
yanjiu,” 195. On Takada Sanae and his Japanese translation, without mentioning the Chinese
translation, Sun Hongyun 47728, “Xueshu liansuo: Gaotian Zaomiao yu Oumei zhengzhixue zai
jindai Riben yu Zhongguo de chuanbo” ExffirHisH : 5 HH F 5 BB S EUGEAENT (U H ARBL P B 2 (3%
(Academic connections: Takada Sanae and the dissemination of European and American political
science in modern Japan and China), Zhongshan Daxue xuebao (Shehui kexue ban) th I KE2EH (1&g
RLERR ) 53, no. 245 (2013), 57.
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that derived modern constitutional principles from China’s own traditions, enti-
tled Ancient Meanings of Constitution (Xianfa guyi 35 1%5).% Zhang's lobbying
did not go unnoticed, and years later he boasted that Empress Dowager Cixi her-
self had exclaimed in 1904, upon receiving the copy of the Constitution of Japan
which he had sent to the Court, that the fact that Japan had a constitution was very
good for the state (Riben you xianfa yu guojia shen hao! H A F A B EAT).00

Zhang's promotion of constitutionalism speaks of the enthusiasm that the
Japanese experience evoked with Chinese intellectual elites and of the hopes that
it elicited of China being able to quickly and sustainably overcome its hardships if
it followed a constitutional path. Could Zhang’s advocacy be an example of what
Reynolds called the “golden decade” of Sino-Japanese relations?¢'

For many, Japan was a “shortcut to modernity,”®'* and a model to be fol-
lowed in constitutional matters. If one leaves aside those who advocated for a com-
plete removal of the ruling dynasty and only looks for those who wanted to reform
it, Japan and Germany were the most prominent models for those who called for
a strong monarch, while some who wished for a weak position of the monarch
referred to the British constitution. However, many, if not most, constitutionalists
made a broader argument: they adduced examples from different polities to show

that constitutionalism in general was superior to absolutism.'?

8 Xianshi sheng %4 [pseudonym)], Xianfa quyi F ;Ao F (Ancient meanings of constitution)
(Shanghai: Dianshiqi shuju, Guangxu 31 [1905]).

09 Zhang, “Seweng ziding nianpu,” 330; Zhang, Zhang Jian quanji, vol. 6, 865-866.

610 Reynolds, The Xinzheng Revolution and Japan, 3.

11 Most Chinese intellectuals who wrote about Japan believed in a kind of cultural identity between
China and Japan, most notably because of a supposedly “common writing” (fongwen [E]3Z), which,
they reasoned, made it much easier to acquire modern knowledge via Japan than directly from the
West. On the issue of “common writing” see Douglas Howland, Borders of Chinese Civilization: Geog-
raphy and History at Empire’s End (Durham, London: Duke University Press, 1996), 54-65.

612 Wei Chunhui #&[HE], “Zhang Jian lixian sixiang pouxi” 5EZE 177 EAHEIHT (Analysis of Zhang
Jian's constitutional thinking), Jiangsu Shifan Daxue xuebao (Shehui kexue ban) ¥ TATHEI A ELELE (14
ERMEERR ) 29, no. 130 (2004), 38.
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b) Kang Youwei, Liang Qichao, and their Magazines

While studies of China’s constitutional history describe how various Chinese ad-
vocated for learning from Japanese, German or British models, what needs to be
shown with more clarity is that even these mentions of monarchic Japan, Germany,
Great Britain or of the republican United States or France occurred within a more
global context. Chinese intellectuals and officials were aware of constitutions and
constitutional developments elsewhere, too, even if this awareness was often fil-
tered through a Japanese lens. More often than not, as Wei Chunhui &%/=] has
noted, the point transcended Japan, being that constitutionalism in general was a
more advanced mode of government.®'3

Not surprisingly, what mostly complemented the view of Japan and the
constitutional powers of the West was an awareness of other unconstitutional
states, namely of Russia and the Ottoman Empire, with which China was per-
ceived to be in a similar situation. For the view of these states being remnants of
autocracy was not peculiar to Zheng Guanying. Neither was it a view exclusive to
China: it conformed to the common schemes presented in textbooks of political
science at the time—both in Europe and East Asia—, which, when explaining the
different types of polities, liked to use Russia and China as examples for absolute
monarchies.®* Such mentions of Russia and Turkey, often containing further in-
formation or commentary, appeared all over the place in books and articles ex-

plaining constitutionalism to Chinese readers at the turn of the century.

613 Tbid., 38.

614 See, e.g., Carl Gareis and Paul Hinschius, Allgemeines Staatsrecht; Allgemeine Darstellung der
Verhiltnisse von Staat und Kirche (Freiburg [Breisgau]: Mohr, 1887), 39. Gareis classifies Russia, the
Ottoman Empire, Persia, China, Japan and China as “autarchies” (absolute monarchies). Based on
Gareis in Japan: Ichiki Kitokuro —/K=E{ERS, Kokuhogaku [B;AE: (Science of the law of the State) (N.p.:
n.d. [ca. 1899]), 39-40. Ichiki only takes Russia and China as examples, given that Japan had estab-
lished a constitution in the meanwhile. As stated before, these were schematic categorisations in text-
books of political science and public law, but there were much more nuanced descriptions of China’s
political system elsewhere.
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Kang Youwei and Liang Qichao ZZEiH (1873-1929) intensified their advo-
cacy for a constitution after their exile in 1898. In Yokohama, Liang Qichao began
publishing the Qingyi bao, whose hundred editions ran from December 23, 1898
(Guangxu 24/11/11) to December 21, 1901. The magazine was published thrice a
month and contained plenty of news and political debates from China and the
world, some of it original, and some of it translated from Japanese and Western
sources.

From Japan, Kang and Liang travelled to Canada in 1899, where they
founded the Protect the Emperor Society (Baohuanghui {#5).6> Kang continued
touring the world and returned to Canada three times between 1899 and 1909,
playing a crucial role in organising a global constitutionalist-reformist movement
within the Chinese diaspora. These activities, consequently, rapidly outgrew Can-
ada and became truly global: With the political objective of restoring the Guangxu
Emperor’s power under a constitutional monarchy, the Baohuanghui opened, until
1905, more than 160 branches in the Americas, Asia, Africa and Australia.6®

Kang’s activities in Canada drew keen interest not only from the Chinese
diaspora. Kang, who was under British protection, met local dignitaries and the
Japanese consul, and local newspapers like the Daily Colonist and the Victoria Daily
Times reported broadly on him. This, again, found its way back to the Chinese lan-
guage through Liang’s Qingyi bao. The magazine summarised a report written by

the Victoria Daily Times upon his arrival in April 1899.¢7 Kang had become more

5 On Kang’s activities in Canada and with the Chinese diaspora see Chen Zhongping, “Kang
Youwei's Activities in Canada and the Reformist Movement Among the Global Chinese Diaspora,
1899-1909,” Twentieth-Century China 39, no. 1 (2014) and Times Colonist, “Victoria as a Political Centre
for Chinese Reforms,” June 24, 2012.

616 See Chen, “Kang Youwei's Activities in Canada and the Reformist Movement Among the Global
Chinese Diaspora,” 3.

617 “Wanguo jinshi: Qingguo buchen xingzong (yi xi 4 yue 14 ri Yuduoli Taimushi bao)” BT : /&
BRI TEE (EEPHVU A+ VU IR AZEEL-# ) (Recent news from all countries: The whereabouts of
an exiled Qing official [Translated from the Victoria Times of April 4]), in, Qingyi bao, 878-880. The
China Discussion writes that the article is translated from the Victoria Times of April 14, 1899. Accord-
ing to Professor Chen Zhongping, this is a mistake, for the original source is to be found in the paper’s
edition for April 8, 1899 (written communication received on November 3, 2017). For another lengthy
article published on April 8, 1899 see Victoria Daily Colonist, “A Ruler in Exile: Kang Yu-Wei, Leader
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optimistic about the level of education of the Chinese people: Although reforms
were officially stalled, the people had acquired enough knowledge for them to be
successful (minzhi yi kai [RFTUG)." Hence, he could boldly repeat his assertion
that China could reform within three years and become a strong power within ten
years. In the next edition, the Qingyi bao translated an article of the Japanese-lan-
guage Vancouver Weekly Report (Bankiiba shitho /3> 7 — 73— #H¥;)?1%, narrating how
Kang was received at the station by the Japanese consul Shimizu Seizaburo JE7K
1% —H and the interpreter Nakanishi Jataro HHPHEES (1875-1914). The article
recounter Kang’s hopes for reform in China, the first of which was “establishing a
country with a constitutional mode of government.” (yu kai lixian zhengti zhi guo #X
FANLREEUA Z B).

The Qingyi bao not only translated articles concerning the reformists own
enterprises, but also all sorts of other news which showed the importance of con-
stitutions. In 1901, it translated Article 19 of the constitution of California—how-
ever, declaring it to be a chapter of the constitution of the United States of 1788 —,
which provided that Chinese immigrants be expelled and new Chinese immi-
grants not be accepted. Liang appended a commentary to the translation deploring
the blatant discrimination suffered by the Chinese in the USA.®* To Chinese read-
ers, the article not only showed the calamitous consequences that constitutional
regulations elsewhere could have for themselves, but certainly also their immense

importance in enforcing the policies of strong and powerful states.

of the Pro-English Reform Party of China, in Victoria; Looks to British Intervention as the Only Sal-
vation of His Country.” April 8, 1899.

18 “Wanguo jinshi: Qingguo buchen xingzong,” in, Qingyi bao, 879.

619 “Wanguo jinshi: Qingguo buchen xingzong erzhi (yi Wengehua zhoubao di 94 hao) EEITE : J5E]
HEITE: it (EERFEEME VU9 ) (Recent news from all countries: Second record of the
whereabouts of an exiled Qing official [Translated from the Vancouver Weekly Report no. 94]), in Qingyi
bao, 933-934.

620 “Zhaiyi Beimei Hezhongguo quzhu Huaren xianfa yi zhang” #2165 4 R EEREAEL &=
(Abridged translation of the chapter of the constitution of the USA concerning the deportation of
Chinese), in Qingyi bao, vol. 5, 5036-5038. The source for the China Discussion translation is James
Bryce, The American Commonwealth, 2 vols. (New York: MacMillan and Co, 1893), vol. 1, 724.
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On a much more uplifting note, a curious example of a news of constitu-
tional relevance published in the Qingyi bao was an article about the “world’s
smallest republics” (shijie zui xiao zhi minzhuguo 5 /N> EE E ). Although
the article was not marked as a translation, it reproduced a curiosity article about
the “world’s smallest republics” that was being published in several versions over
and again in the US American press.®?

The Qingyi bao article presents the four allegedly sovereign states of Tavo-
lara (Dawolala 3£ & $11111), Goust (Eside {##1%), the Qualla Reserve (Jialangsabu [l
EB#Uf) and San Marino (Sangmali %35 B, the only undoubtedly independent state
out of the four). In a tone of admiration, it describes their location, population and
their political systems, for “perusal of those surveying countries” (yi gong
changuozhe zhi kaojian yan DIEEERENZE 2~ ). Although the article only men-
tions constitutions in passing, it does help to solidify the notion of a constitution

as the crucial document of a successful modern state. The Tavolarans, the article

021 Ljang Qichao Z2E4#E, “Shijie zui xiao zhi minzhuguo” 5 /N2 EEFE (The world’s smallest
republics), in, Qingyi bao, vol. 3, 2524-2526.

622 Similar articles presenting curious tiny republics appeared from 1894. The earliest such article is
probably Boston Daily Globe, “Some Tiny Republics: Most of Them in Europe or on Islands of the Seas.
In Area the Smallest is a Trifle More Than a Square Mile. Tavolara Has Less Population Than Any
Other Recognized Country.” April 8, 1894. See also the two articles by a certain R. W. M’Alpin of
October 20, 1895. R. W. M'Alpin, “Little Republics: Some Small Nations not Mentioned in School
Books. Active, Ably Governed Republics That Consist of Fifty-Five Citizens or Upwards. North Car-
olina Boasts of an Independent Nation Within Her State Line.” The Atlanta Constitution, October 20,
1895 and R. W. M'Alpin, “Our Boys and Girls: Little Republics. Small Nations not Mentioned in
School Books: Active, Ably Governed Republics that Consist of Fifty-Five Citizens or Upward —
North Carolina Boasts of an Independent Nation Within Her State Line,” Los Angeles Times, October
20, 1895. One article quite close to the China Discussion article is Boston Daily Globe, “Republics: Tiny
Ones About Which Very Little is Known. Tavolara Has a Population Not Exceeding 60 People.
Goust's Area is but One and a Quarter Square Miles. Perfectly Organized One in North Carolina.
Each a Kingdom in Itself With President and Council.” December 17, 1899. Published three months
before the China Discussion article, it does carry all “republics” mentioned in the Chinese article, in-
cluding the Qualla Reserve. It also does give the same population for Goust (140), while others do
give 130. The China Discussion article, however, has a longer introduction than the Boston Daily Globe,
and omits Andorra. It also differs in the details of the text. It is not unlikely that the translation was
not direct, but made through a Japanese intermediary source. One indication for this could lie in the
somewhat garbled transcription of “Qualla Reserve”: The -sabu of Jialangsabu is closer to a Japanese
transcription *risabu  (*V #—7") than to the English original.
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reported, had become loath of being monarchically governed by the House of Sar-
dinia, and accordingly fought for their independence “in a few wars.”

While the original article wrote that it was recognised by Italy and that the
other powers “would have recognized it also if they had known of its existence,”
Liang Qichao’s translation presented the “country’s” widespread international
recognition as a fait accompli. What Liang Qichao took over from the original was

the emphasis on the constitution as the basis for Tavolara’s success:

In the year 1886, it eventually adopted a constitution and became a distinct
republic. Since then, it has gradually improved its polity. Italy has recog-
nised it, and the powers have followed suit in recognising it. Eventually, it

has become a completely perfect independent country.

ET/NE/NTAFE - BREFE - BRI - BAEESUERE -
BAMERZ - FIBIHER 2 - B R 5e e JHITE] - 2

The Qingyi bao did not only translate. It was also a platform for various fundamen-
tal articles written by Liang, the prolific writer, himself. The twelfth and thirteenth
edition of the magazine, published on April 20 and 30, 1899, respectively, carried
a seminal article on constitutionalism written by Liang: On the Differences and Com-
monalities of All Countries’ Constitutions (Geguo xianfa yitong lun 5B 78452 [5] 5).0%

In 1902, the article was republished in the law section of the Economic Magazine

3 Liang Qichao Z2f4i#, “Shijie zui xiao zhi minzhuguo” 5L/ [R ¥ (The world’s smallest
republics), in Qingyi bao, vol. 3, 2526. As a contrast, the parallel passage in Boston Daily Globe, “Re-
publics,” was: “In 1836 King Charles Albert of Sardinia granted the island of Tavolara to a family of
the name of Bartoleoni, but in less than half a century the inhabitants threw off the yoke of monarchy
and took to themselves the right to be governed by themselves. This little war did not alarm the
world, and was quite a peaceful one. King Paul I reigned until 1882, and on his deathbed requested
that none of his kin should succeed to the throne, and as no one claimed the honor, four years later
the people decided to draw up a constitution, and Tavolara has been a very successful little republic
since. // Twelve years ago its independence was recognized by Italy, and, it is to be presumed, other
powers would have recognized it also if they had known of its existence.” In comparison, the China
Discussion article, cut a large part of the story how Tavolara had become independent.

02 Liang, “Geguo xianfa yitong lun,” vol. 1, in Qingyi bao, 739-744; 807-812.
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(Jingji congbao &L 585 %7)°> and published in book form under the title Sketch of the
Constitutions of All Countries (Geguo xianfa liie 7% BE & ).

As the title of the article indicated, Liang pursued a comparative approach,
mentioning a host of European countries, including Portugal, Denmark, Switzer-
land and Belgium. He described how countries tended to move from absolutism
to constitutionalism, but also stressed that in nearly all countries, this transition

had been very difficult and very recent:

In the other countries, too, turmoils have succeeded one another, and the
form of government has changed frequently. The achievement of constitu-
tionalism in the various countries has been a matter of not more than

merely a few decades.

Hep BB - ISR - BGHE - SRS EEB IR - A BEETE
E: o 627

The only exception to this was England, whence Liang reminded the readers of the
weaknesses of constitutional documents thought up by jurists without a basis in

the political culture of the country:

Moreover, the constitutional governments of the various countries have
mostly been formed in scholarly debates. But England’s constitutional gov-
ernment has progressed from the realities. Thus, one frequently looks at
other countries as superior to her. But the English frequently eye the other
countries’ constitutions as paper constitutions, and presumably laugh at

the weakness of their efficacy.

5 Liang Qichao Z2EI#E, “Geguo xianfa yitong lun” ZE(E /A% [E 5 (On the differences and com-
monalities of the constitutions of all countries), Jingji congbao £EEEH, nos. 2-3 (Guangxu renyin
[1902]), section “law” (falii }:{), 1-4; 1-5.

02 [Liang], Geguo xianfa liie.

27 Liang, “Geguo xianfa yitong lun,” in Qingyi bao, vol. 1, 740.
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Liang complemented his descriptions of constitutional countries by mentioning
those that had remained unconstitutional. He made use of the classification of
China, Russia and Turkey as examples of absolutism, stressing that Japan was the
only Asian state to have a constitution, while in Europe, all states had one, except
for Russia and Turkey. Liang even noticed the first Ottoman constitutional period:
Turkey had once adopted a constitution and convened a parliament amidst tur-
moil, but had then repealed it and was still an autocratic country.®®

In the edition of June 7, 1901, Liang published another important article
continuing his argument on constitutions.®® He therein argued that constitutional
monarchy was the best mode of government, for in republics, political changes
were too frequent and elections too fierce, while in absolute monarchies, the peo-
ple viewed the Court like a gaoler and the Court had to protect itself from the
people like from bandits. This was the case in Russia, and Liang Qichao stressed
twice in the article that Russia’s situation was not as good as it seemed. Equally,

Turkey was the “sick man” of Europe and victim of imperialist aggression:

In the past 50 years approximately, the whole of Europe has become con-
stitutional. Only Turkey is left, and all countries see it as a sick man and
think daily of partitioning it. Only Russia is left, and although the country

is awe-inspiringly mighty to the outside, three generations of her Emperors

628 Tbid., vol. 1, 741.

0 Ibid., vol. 1, 741; reprinted in book form as [Liang], Geguo xianfa liie, 1. See also Zhongguo zhi

Xinmin 2 ¥R [Liang Qichao Z2E#E], “Lun zhuanzhi zhengti you bai hai yu junzhu er wu yi
i” smERIEES A T ENE Eim&E—F] (On autocratic governments having a hundred disadvantages

for the ruler and not a single advantage), Xinmin congbao #rEE&#H, no. 21 (1902), 31.

60 Aiguozhe BB [Liang Qichao Z2R#E], “Li xianfa yi” 173 A&k (Discussion on the adoption of

constitution), in, Qingyi bao, vol. 5, 5089-5098.
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have been assassinated. Until today, he cannot sleep in peace, as if the coun-

try was full of [assassins like] Chu Ni.

S A HFE - MRS ILES - Mg —A[sic]HH - JIEEHZ Rk
HEEENMN Dy Z &t o ik — AT - HEREGA ST - AN =28
RE=MS - 2SPEHEE R - FREAZ -

In such a context, what was to be done? Could China follow suit and adopt consti-
tutionalism as well? Yes, but first, the people had to be “slightly more equipped
with knowledge” (minzhi shao kai ERE#HEH). As Kang, Liang took Japan’s Meiji
reforms as a model for China, and proposed a concrete plan of action. The Emperor
should first issue an edict proclaiming China to be a constitutional empire “un-
changing for all times” (ding Zhongguo wei junzhu lixian zhi diguo, wanshi bu ti &
BETFIIEZHE o B A% ). This formula resembled Art. 1 of the Japanese
constitution, but referred to the Chinese monarchical constitution as a whole, not
just to the emperor’s rule. Thereafter, China should send commissioners to Europe,
the United States and Japan to study the respective constitutions; it should then
open a compilation office and translate the original constitutions of all countries.
Finally, as Kang had done, Liang also entered the business of proposing a concrete
timeframe for reforms, this time specifically for the transition to constitutionalism.
While he argued that 10 years were possible, he preferred a less hurried deadline

of twenty years.

31 Ibid., vol. 5, 5094-5095. The other mention of Russia (without the Ottoman Empire) is in 5089. The
mention of Chu Ni is an allusion to a story told in the Zuozhuan 7{#, wherein the hitman Chu Ni
was sent to murder Zhao Dun #Jg, an upright official. Chu Ni came very early in the morning and
found Zhao Dun sitting on the floor dozing off, already fully clothed for the Court ceremony he was
going to attend. However, the allusion does not entirely fit what Liang’s argument: Chu Ni was sent
by an autocratic ruler to slay an upright official. However, he did not carry out the order, leaving his
target unscathed —so impressed was Chu Ni by Zhao Dun’s dutifulness. Despite of using this
allusion, Liang did not want to stress the Russian Czar’s virtue, nor the possibility that he would
survive assassination attempts unscathed. For the original story see Yang Bojun #3{Hi%, ed., Chungiu
Zuozhuan zhu FHFIK FZ{EHE (The Spring and Autumn Annals and the Commentary of Zuo, with
annotations), 2"d ed., 4 vols., (Beijing: Zhonghua shuju, 1995), 698-699.
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After discontinuing the Qingyi bao, Liang edited another magazine in To-
kyo, the Sein min choong bou (Xinmin congbao), wherein he continued to expound
his views on absolutism and constitutionalism in a global context. In the Xinmin
congbao, Liang published several very effusive articles condemning autocracy and
demanding a transition to constitutionalism.

In his 1902 essay “On Autocratic Governments having a Hundred Disad-
vantages for the Ruler and Not a Single Advantage” (Lun zhuanzhi zhengti you bai
hai yu junzhu er wu yi li FHHFHIEESH HENE EiME—F]), Liang explained that
the Europe and Japan of more than hundred years prior were like China. After
adducing several examples of ruling houses with succession problems and rulers
who had suffered violent fates in their offices (like Charles I of England and Louis
XVI of France), he repeated what he had said about the remaining autocratic coun-
try, Russia: the Czar could not sleep easily for a single night due to the constant
threat of assassination.®? In another essay published in the same year, “A history
of the evolution of autocratic politics in China” (Zhongguo zhuanzhi zhengzhi jinhua
shi HEHEHIFUG#EESE), Liang more clearly combined this view with his under-
standing of evolutionary theory, meaning a movement of progress towards a cer-
tain goal.t® To this effect, Liang expressly cited Ichiki Kitokurd's — /K& {EHf
(1867-1944) categorisation of “monocracies” versus “pleneocracies,” itself a dis-
tinction borrowed from the German author Carl Gareis (1844-1923), who both had
taken China and Russia as examples of “autarchies.”®%

Following Liang’s interests, the magazine was keenly interested in the af-

fairs of autocratic Russia. As other Chinese-language papers of the time, the

62 [Liang], “Lun zhuanzhi zhengti you bai hai yu junzhu er wu yi li,” 31.

63 Zhongguo zhi Xinmin 17 #E [Liang Qichao Z2E#E], “Zhongguo zhuanzhi zhengzhi jinhua
shi” FEEHIFCA#EES (A history of the evolution of autocratic politics in China), Xinmin congbao
HTEFEEH, no. 8 (1902), 19. For a brief discussion of the sundry Chinese positions on constitutionalism
and evolutionary theory see James Reeve Pusey, China and Charles Darwin (Cambridge
[Massachusetts]: Harvard University Press, 1983), 337-338.

63 [Liang], “Zhongguo zhuanzhi zhengzhi jinhua shi,” 22. For Ichiki’s original, see Ichiki, Kokuhogaku,
39-40; for the German source see Gareis and Hinschius, Allgemeines Staatsrecht; Allgemeine Darstellung
der Verhiltnisse von Staat und Kirche, 39.
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Xinmin congbao, too, did carry many articles taken from other media, discussing
the affairs of China and of the world, such as Russia. For example, in 1903, the
magazine translated an article from the American Review of Reviews by Nahum Isaac
Stone (1873-1966). The original title was “Political Conditions in Russia,” but in
Chinese, it appeared under the title “Can Russia be a Constitutional Country?63
In the article, Stone, a native of Odessa, expresses the view that the constitutional
movement had grown so strong that it had become impossible for the Russian
government to suppress it; the days of absolutist government were numbered. The
translator added a comment that the Chinese people also longed for freedom, and
that the Russian situation served as a warning.

Liang himself also issued his views on Russia personally. In these first years
of the 20* century, he produced a copious amount of text about Russia, and wrote
extensive articles dedicated to that country specifically. In one article of 1902, Liang
elaborated on the news he had about Russia’s precarious internal situation, and
expressed utter elation about the prospect of a revolution ending autocratic and

instating constitutional rule:

Bang! A Russian revolution! Shazam! Russia finally cannot avoid revolu-

tion! Yeah! Russia can hardly not have a revolution! %

6% Nahum Isaac Stone [Yenu Ai Situn H2%125i{H], “Eguo sui ke wei lixianguo hu (Meiguo pinglun
zhi pinglun)” #EIZ ] BILFEBF (ZE R 25 ) (Can Russia be a constitutional country?
American Review of Reviews), Xinmin congbao iR &, no. 30 (1903); original in: Nahum Isaac Stone,
“Political Conditions in Russia,” American Review of Reviews 27, 4 (1903). It may be noted that the
Chinese version only names the American Review of Reviews (Meiguo Pinglun zhi Pinglun FEE{FV a2
#¥:m) as source text. However, the rendering of the author’s name (N. I. Stone) in Chinese (Yenu-ai-
situn HE2%1234rTH) raises the question of whether the article was not rather indirectly translated
through a still unidentified Japanese medium, a hypothesis supported by the fact that the magazine
was printed in Yokohama. A Japanese version would have probably transcribed the intitials N. L. as
*Enu Ai *T X - 7 A, resulting in the Chinese rendering Yenu Ai H%%1%. This Chinese transcription
would seem slightly odd if converted directly from English.

6% [jang Qichao FEHE, “Geming! Eluosi geming!” &ap | 45 @5 | (Revolution! Revolution in
Russia!), Xinmin congbao ¥E#FE#H, no. 9 (Guangxu 28 [1902]), 72. The emphasis and exclamation
marks are original. On the article see further Kaufman, “One Nation Among Many,” 199, explaining
how Liang’s position reflected a general perception of Russia’s weakness: Former Chinese Russia
analysts had stressed the feats of a great Czar like Peter the Great, but such could be hardly expected
from Nicholas II in view of the present conditions in Russia.
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But Liang’s political stances changed much during the years, as did his perceptions
of Russia.®” Later, Liang would change his mind to defend an “enlightened autoc-
racy” (kaiming zhuanzhi fBHE #) instead of immediate constitutional rule. In spite
of his previous verbosity on Russia, he mysteriously stopped talking about Russia
in 1905, when the revolution he had predicted and so yearned for in his 1902 article
actually occurred.®* But by that time, others in China did have much more to say

about Russia.
c) The “Association for Studies of the State” (Guoxueshe E21t)

Kang Youwei’s and Liang Qichao’s fame became so stellar that they are used as
the default representatives and drivers of constitutional thought in the years post—
1898. But one should not forget that others contributed to the debates as well. In
the first years of the 20" century, quite a few associations were founded with the
aim of translating foreign works, which contributed much to disseminating con-
stitutional thought in China.®* One of these associations, e.g., was the “Association
of the Collectanea of Translated Books” (Yishu huibian she & 545 11), whose mag-
azine was mentioned above. Another one was the “Association for Studies of the
State” (Guoxueshe [E]£21), whose members combined quite a few influential works
before and after its foundation.

The “Association for Studies of the State” was founded in Tokyo in 1903 by
Chinese students at Waseda University in Tokyo, namely Wang Rongbao, Ye Lan
#35 (1875-?), Zhang Zhaotong R4 (1881-1938), Qin Yuliu ZiZE (1880-1937),
JiJing f€$% 0 Dong Hongwei &% (1878-1916), Wang Junji 1 £55%, Zhou Kui &

7 Miiller, “China and the Russian Revolution of 1905,” 287. On Liang’s views of Russia see further
Kaufman, “One Nation Among Many,” 175-180; 192-225.

638 On this see ibid., 193-195.

%% On this see, e.g., Bian, Jindai Zhongguo xianfa wenben de lishi jiedu, 30.

640 On translations done by Ji Jing see Gu Zhuxuan Ei##F, “Chagoku ni okeru minjiho no keiju to
‘doteki shisutemu ron’ (2): Nitcht ryokoku no hokeiju ni tsuite no hansei mekanizumu no kaimei”
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iz (1878-?), and Huang Duo #&#%. According to its statutes, the association’s ob-
jective was “compiling teaching materials for primary and middle schools and
translating the famous works of East and West.”®

Indeed, the association’s members were quite active in publishing and pop-
ularising the concept of a constitution in the first years of the 1900s. Perhaps the
association’s most influential member was Wang Rongbao, who later would be-
come one of the men entrusted with drafting the final constitution for the Qing
Empire. In 1903, he published, together with Ye Lan, a work entitled New Erya (Xin
Erya #rE#E)% in Tokyo. In the following years, several further editions of the book
would appear in Chongging and Shanghai.

While the New Erya’s title refers to the Erya Fi'ff, a glossary from the 3
Century BC, it is a taxonomically arranged encyclopedia of modern concepts. It
begins with entries on “politics” (zheng %) and “law” (fa J£), discussing “constitu-
tions” in the politics part. Its discussion is rather unspectacular, proceeding from
the definition of the state to forms of government, which it separates into the two
types of absolute (zhuanzhi B ) and constitutional (lixian 17.3) governments. The
New Erya’s definition of constitutionalism was conventional in stressing its func-

tion of popular representation:

TEICBDRFEOUZE "THHS AT A, (Z)  BPWEDERZIZOWTORE A/ =
R L DFEAA (The reception of civil law in China and the “theory of moving systems”: Explanation of
the mechanisms of reflection on legal reception in Japan and China), Waseda hogaku S-RgH1AS: 78,
no. 1 (2002), 57.

41 On the “Association on Studies of the State” see Zhao, Wang Rongbao: Zhongguo jindai xianfa di yi
ren, 86-87. On Waseda University and the political reforms in China see Soda, “Qingmo Minchu de
zhengzhi gaige han Riben Zaodaotian Daxue,” 109-113 (mentioning Wang Rongbao, but not Zhou
Kui).

642 The original edition of 1903 is reprinted in Wang Rongbao ;252 and Ye Lan 3, “Shin Jiga” to
sono goi: kenkyii, sakuin, eiinbon tsuki T¥rEiTE ) & F DaEgE: R - K5( - LHIAR(S (The Xin Erya and
its vocabulary: research, index and facsimile), ed. Shen Guowei £ (Tokyo: Hakuteisha, 1995).
For the 1906 edition see Wang Rongbao jT25% and Ye Lan £, Xin Erya #i#1# (The new Erya),
3rd ed. (Shanghai: Wenming shuju, Guangxu 32 [1906]). On the work see Wang and Ye, "Shin Jiga”
to sono goi, 1-67; Li Hsiao-t'i, “Late Qing Encyclopaedias: Establishing a New Enterprise,” in DoleZe-
lova-Velingerova, Wagner, Chinese Encyclopaedias of New Global Knowledge, 41-44, and Milena Doleze-
lova-Velingerova, “Modern Chinese Encyclopaedic Dictionaries: Novel Concepts and New Termi-
nology (1903-1911),” in Dolezelova-Velingerovd; Wagner, Chinese Encyclopaedias of New Global
Knowledge, 299-301.
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Those who adopt a constitution and a parliament to organise the governing
bodies of a state and let the people collaborate and participate are called

constitutional governments.

EERY - DAEBERGE R - FARBESHE - BZHE1IIER
Jﬁi’g o 643

The book goes on to discuss two forms of constitutional governments —“monar-
chic” and “democratic” ones. It discusses the standard examples of constitutional
countries—Germany, the United Kingdom, Japan, the USA and France.®* In all of
these cases (except for the United Kingdom with her unwritten constitution), the
text discusses the respective constitutional charters as basis for governmental ac-
tion. Thus, when arriving at the “law” section, the New Erya rigorously discusses
notions such as written law (arisen in accordance with the constitutional charter)
and customary law; legal transplantation (jishou 4257) and many others.* Its legal

definition of “constitution” is rather succinct:

What is called a constitution is the adoption of a fundamental charter im-
mutable for ten thousand generations, such as to be the source of all laws

of a country and to solidify a political system that has rights and limitations.

UHEMEAS ZFH - DUBBIZR—UNEEZRIE - ZEAERZBHEGEHZ

What is remarkable about this definition is that it inconspicuously incorporates the
Japanese notion of an immutable polity into a general definition of constitution.
While in Japan, the slogan “immutable for ten thousand generations” (bansei ikkei
H#ft—%) had referred to the Imperial dynasty and had been used to define the

country’s very essence (kokutai E{#g,), Wang Rongbao’s Chinese equivalent (wanshi

03 Wang and Ye, Xin Erya, 9.
64 Jbid., 9-11.

45 Ibid., 27.

646 Ibid., 29.
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bu yi B K Z)) was now an attribute of the constitution itself, which would stabi-
lise the state for the future. Wang Rongbao did not elaborate much on this, but
referred to the “politics” part of his encyclopedia for the rest, showing the emi-
nently political character of constitutions.

While Wang Rongbao and his New Erya (Xin Erya ¥7E%E) are compara-
tively well-remembered, one should not forget the other members of the group of
Waseda students, such as Zhou Kui from Hunan. Although barely noticed by later
generations,*” Zhou’s books were rather influential in shaping Chinese constitu-
tional discourse at the turn of the century. In 1902, he translated a compendium of
foreign constitutions under the title Account of the Constitutions of the World (Wan-
guo xianfa zhi FEE|FEAEK).#® Zhou also published two other books in Shanghai.
One, issued in 1902, was limited to England, published under the title Account of
the Constitution of England (Yingguo xianfa zhi 97 ;%:E). The third book, issued
in 1902 and reissued in 1903, had a broader approach and was entitled Essential
Principles of Constitutions (Xianfa jingli F5k5HE).%° Zhou's contribution in provid-
ing textual translations of foreign constitutions to the Chinese public will be delin-
eated in chapter five, together with the analysis of the other constitutional transla-
tions that accompanied the Qing Empire’s constitutional movement. What shall be
shown at this point is the stance Zhou held in his books on the global process of
“constitutionalisation.”

The Essential Principles was an introduction to elements of constitutional-
ism based on Japanese sources. It exemplified every element with excerpts from
various constitutions, and expressly stressed that theories of constitutionalism

were not united in Europe. ¢ Both of Zhou Kui’s books carried a near-identical

%47 For a short biographic note on him see Sun Jilin f24&#%, “Jingguo meitan de fanyizhe Zhou Kui” «
KEIE > HIRREEE B2 (Zhou Kui, the translator of the Keikoku bidan [Beautiful stories of classical
countries]), Shinmatsu shosetsu kara JER/Neii» 5, no. 25 (1992), 10-11.

48 Zhou Kui [E#E, trans., Wanguo xianfa zhi BEI7FEEE (Account of the constitutions of the world)
(Shanghai: Guangzhi shuju, Guangxu 28 [1902]).

04 Zhou, Xianfa jingli.

%0 Ibid., shang F, 2a.
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large and extensive list of all constitutional countries in the world with their dates
of promulgation. These were ordered according to regions (Europe, the Americas,
and Asia, whose sole representative was Japan), and included not only the famous
ones, but also those of countries such as Haiti, Uruguay and Liechtenstein. The list
made comments on some constitutions, calling the Netherlands the “most perfect
country within the group of constitutional monarchies,” and deeming the 1831
constitutional charter of Belgium to be the most perfect one, for “the country’s
founding was recent.” Moreover, the text mentioned special cases: The United
Kingdom and Sweden were constitutional, but did not have written charters; Can-
ada had a written constitution, but was not an independent state; and of some con-
stitutional countries, such as Colombia and Costa Rica, the book did not know the
dates of promulgation.®!

As usual, Japan is mentioned as the —only —Asian example of a constitu-
tional state, while Russia and Turkey are used as counter-examples.®? In his eval-
uation of Turkey and Russia, Zhou was more vociferous than Zheng Guanying.
While Zheng had still described Russia and Turkey as civilised exceptions to con-
stitutionalism, Zhou dismissed both as uncivilised. The Essential Principles ex-
pressly linked constitutionalism to “civilisation,” for the teaser on the book cover
adamantly stated that “except for barbarian autocratic countries,” there was not a
single country on earth that was not constitutional. The preface to the Account of
the Constitutions of the World, written by Zhao Bizhen #4004z, was very clear in its

assessment of the Ottoman Empire and Russia:

If I look around at all the countries in the world, the countries which use
autocracy to exert their uncivilised barbarian ancien régime are so scarce

they can be counted on the fingers of one hand, like Turkey and Russia.

o1 Ibid., shang I, 2b—4b; see also Zhou, Wanguo xianfa zhi, appendix (fulu fff#k): “Chronological table
of the adoption of the constitutions of the various countries” (lieguo xianfa chengli nianbiao 5|74

RILEFEER).
652 Zhou, Xianfa jingli, shang I+, 4b. Zhou, Wanguo xianfa zhi, appendix (fulu [ff#£), 2b.
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They are rare like stars in the morning sky. What could one still say about
Turkey? Or take Russia: Although at the surface it seems to be looking
proudly at the world, I heard the comments of specialists in surveying
countries, and her internal situation is precarious like a pile of eggs. It is,

again, clear that it will not be able to conserve her autocratic form of gov-

ernment.
TiREMIKER - DB TH LB S 2 BH5 - HEAJRfEMmaET -

HEEHE o EEZER - MBEREME - ZHHEMEE - HHRET 2R -
HECUES R HER - AEHZ BHEEZ S - HERBOZIN - AR
BEERHIES © SCATRIY, - 0%

Thus, autocracy in China, Russia and Turkey alike was untenable, and was

doomed to extinction:

a)

If the peoples of China, Russia and Turkey do not perish, it is ineluctable

that they, too, will be governed by constitutions.

e (T + HEGEEER - HHAT - INRZIaR &L - A& -

654

Ku Hung-ming, Taw Sein Ko and International, Multilingual Debates

The Chinese “Constitution” Outside of the Qing Empire

Previous sections introduced foreign missionaries who explained Western con-

cepts to a Chinese audience, Chinese intellectuals who learned from Japan, and

Chinese intellectuals like Kang Youwei who organised pro-constitutional groups

among émigré communities across the world. Yet, this fails to capture the complex-

ity of international interactions that shaped constitutional debates at the turn of

the 20t century.

0% Zhou, Wanguo xianfa zhi, 1a.
654 Zhou Kui, Xianfa jingli, preface by the author (zixu HfF), 1b.
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For in the 1890s, the political future of China was not only debated by sub-
jects of the Qing Empire in Chinese language. The debate about all manner of “re-
forms” in China was transnational and transcultural, being were also conducted
between Qing and non-Qing subjects. Non-Qing subjects, at least in principle, did
extend much support for such reforms understood in a broad sense. As an example,
in the summer of 1898, the British Prime Minister, Lord Salisbury (1830-1903), de-

clared:

If I am asked what our policy in China is, the answer is very simple. It is to
maintain the Chinese Empire, to prevent it from falling into ruins, to invite
it into paths of reform, and to give it every assistance which we are able to

give it to perfect its defence or increase its commercial prosperity.®>

On the other hand, this support was not unqualified, and accompanied by warn-

ings that reforms might be too hurried, as expressed by Archibald Little:

Reforms too hurried lead to reaction, as we have recently seen in the case
of the poor young Emperor and his adviser and protégé, Kang-yu-wei, the
so-called “modern sage” —and as our own European history most emphat-

ically teaches us.%>

This debate about “reforms” mostly meant reforms of the administration, particu-
larly the fiscal administration, which mattered the most to foreign interests, but
also military, educational, juridical and rural reforms.*” Mentions of constitutional

government or of a “constitution” in the narrower sense were still rare —but not

65 Times, “Lord Salisbury on Foreign Affairs,” June 30, 1898; also apud Archibald Little, ““The Break-
Up of China’—Lord Charles Beresford,” Imperial and Asiatic Quarterly Review, 3 ser. 8, nos. 15 & 16
(1899), 128.

0% Archibald Little, “The Partition of China,” Imperial and Asiatic Quarterly Review, 3 ser. 7, nos. 13
& 14 (1899), 59.

7 See, e.g., Sinicus [pseudonym], “Chinese Reform and British Interests,” Imperial and Asiatic Quar-
terly Review 3 ser. 7, nos. 13 & 14 (1899), 318-321; Taw Sein Ko, “The Chinese Problem and its Solu-
tion,” Imperial and Asiatic Quarterly Review, 3™ ser. 11, nos. 21 & 22 (1901), 81.
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unheard of —, as long as this was not yet on the official Chinese agenda. Nonethe-
less, occasionally, albeit not necessarily explicitly stating the words “constitution”
or “constitutionalism,” non-Chinese language sources of the late 19" century
touched upon one of its main elements: representative institutions.

Some of these debates were led by missionaries, who were active in two
directions. Just as they had been crucial in disseminating knowledge about foreign
constitutions to China, they were also important in translating back Chinese dis-
course to English. For example, in July 1891, the US American missionary Alvin
Pierson Parker (1850-1924) reviewed, in the Chinese Recorder and Missionary Journal,
the diary of China’s envoy to France, Zeng Jize ¥ 4C/% (1839-1890). Therein, he
recounted how Li Hongzhang showed Zeng a letter by Ma Jianzhong talking about
the advantages and setbacks of European modes of government.®®® And ten years
later, on December 1, 1901, the same Alvin Pierson Parker was the first Westerner
to notice that many a Chinese-language press outlet was favouring constitutional

reform, with the notable exception of the Shenbao FH¥z.6%

b) Taw Sein Ko, Li Zhuchi and the Chinese Community in Burma

Another important factor in the international debates on the Chinese constitution
were the Chinese émigré communities: They were active both in Chinese-language
debates and in explaining China to non-Chinese audiences. Let us take the Chinese
community in South East Asia as an example. One intellectual who was active
across linguistic, cultural and national boundaries was Taw Sein Ko 1A (1864—
1930). In fact, he was not only active among the Chinese communities in Burma,

which contributed to the pro-constitutional press of China. Taw probably was also

08 Alvin Pierson Parker, “The Diary of Marquis Tseng,” Chinese Recorder and Missionary Journal, July
1, 1891, 300.

% Alvin Pierson Parker, “The Native Press in Shanghai : Our Relation to It and How We Can Utilize
It,” The Chinese Recorder and Missionary Journal, Dec 1, 1901, 579.
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the first to suggest in English language to a British audience that China adopt not
only representative institutions, but also a constitutional charter.

Taw was a “Burmese gentleman”®® of half-Chinese (Hokkien) origin, a
member of the Royal Asiatic Society who made his career in the British colonial
administration in Burma and is today known for being Burma’s first archeologist.
But Taw also had a life-long connection to China. From 1896 to 1898, he spent two
years in China, where he had been sent to in order to study Chinese language and
Chinese affairs. In China, he became acquainted with Li Hongzhang, and after his
return to Burma, he was appointed Examiner in Chinese and Acting Advisor on
Chinese Affairs.®! Taw maintained his status as a China specialist long afterwards:
From at least 1913 to 1918, he wrote annual reports to the British authorities on
Chinese newspapers published in Burma, which were actually more a platform to
express his views on Chinese politics than to accurately report on the Sino-Bur-
mese press.e2

During his 1896-1898 stay in China and afterwards, he published a series
of articles concerning China in the London Imperial and Asiatic Quarterly Review.
This magazine was a central British platform for debate on Chinese and Asian po-
litical issues around the turn of the century, even if the number of articles on China
declined in the years after the Boxer Uprising. Taw’s articles were later reprinted
and circulated in both English and Chinese.®® In his first article of 1897, Taw ar-

gued that:

China must move with the times. The majority of her institutions and meth-

ods of government are an anachronism in the nineteenth century, and how

660 Times, “International Oriental Congress,” September 7, 1892.

%1 Penny Edwards, “Relocating the Interlocutor: Taw Sein Ko (1864-1930) and the Itinerancy of
Knowledge in British Burma,” South East Asia Research 12, no. 3 (2004), 298.

62 Tbid., 307-308.

3 For the English reprint see Taw Sein Ko, Suggested Reforms for China (Woking: Oriental University
Institute, 1898), collected in the Morrison Papers at the Toyo bunko B X & in Tokyo; see also Ed-
wards, “Relocating the Interlocutor,” 298.

217



they have most signally failed is evidenced by the present political condi-
tion of her former dependencies, viz.,, Burma, Siam, Annam, Cambodia,

and Corea, which all modelled their laws and institutions upon her own.#

Lest it lose its sovereignty and integrity and be partitioned by foreign Powers, “cer-
tain internal reforms must be elaborated and carried through in spite of any pos-
sible opposition.”®® Thus, already in this 1897 article, Taw suggested “representa-
tive institutions of a simple kind.”* He repeated the importance of “representa-
tive institutions” in later articles, putting them at the same level as technological
advances.®” Taw pointed out that the Chinese emigrants who lived in European
colonies showed a marked tendency to improve their status, whence he concluded
that what made the difference for their success were Western laws and institu-
tions.668

Such arguments were not mainstream amongst his British audience. As to
the specific question of representative institutions, the British audience was not
convinced that these were easily feasible, not even in European countries.®® For
China specifically, the British Judge Frederick Samuel Augustus Bourne (1854—
1940) dismissed such ideas stressing that they were “entirely alien to the Chinese
mind.”¢° It was the Shanghai-based English-language North China Herald that

made the connection to the notion of a constitution in July 1900:

The Chinese moreover are not yet fit for political freedom as represented

by the ballot box,... / ... And since China is not ripe for a constitution, the

%4 Taw Sein Ko, “Suggested Reforms for China,” Imperial and Asiatic Quarterly Review, 3™ ser 4, nos.
7 & 8 (1897), 37.

665 Tbid., 37.

666 Tbid., 37.

%7 Taw Sein Ko, “Western Education in China,” Imperial and Asiatic Quarterly Review, 3™ ser. 5, nos. 9
& 10 (1898), 66; see also Taw, “Suggested Reforms for China,” 267, 273.

8 Taw Sein Ko, “New China,” Imperial and Asiatic Quarterly Review, 37 ser. 6, nos. 11 & 12 (1898), 77—
78.

% See, e.g., Charles A. Roe, “Representative Government in South Africa,” about the difficulties of
constitutional government in a South Africa colonised by English and Dutch settlers (340-352), also
adducing the example of Austria (345).

70 North China Herald, “Can China Progress?,” May 15, 1899, 875.
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form of absolute power but under certain restrictions must be main-

tained.”!

But for Taw, too, the simple remodelling of the political system would not suffice
without the right conditions. His series integrated the principle of “learning from
other countries” with the idea that a constitution should gradually evolve from the
internal conditions of the country. While pointing out that “what is best in each of
these nations [i.e., England, Russia, France, Germany, USA] might be utilized in
molding the future of China and in bringing her into line with Western coun-
tries”,2 Taw deemed that in-depth reform was easier in Japan, for the institutions
of that country had been imported from China anyway, while the Chinese ones
were autochthonous and time-honoured. After all, “a yak on the Thibetan plateau
cannot cast off its valuable fur, which is part and parcel of its body, with the facility

of a man changing his coat.”¢”® Thus, he warned

... lest the novelty of new measures should blind Chinese statesmen and
their foreign advisers to the excellence of some of the indigenous institu-
tions. It should be recognised that every new form of Government to be
practical, satisfactory, and permanent, must be a development from that
which precedes it, and must absorb whatever is lasting and wholesome in
the constitution of its predecessor ; and further, that, for the attainment of
this end, it is desirable to retain those features which have stood the test of

time, and harmonize with the genius and the traditions of the race. ¢4

Synthesising arguments from English and Chinese-language debates, Taw
sketched a far-reaching reform programme. For one, there was the question of re-

ligion as a unifying national factor. Indeed, the question of such a unifying national

71 North China Herald, “A Chance for a New China,” July 25, 1900, 174.

72 Taw, “Suggested Reforms for China,” 267.

73 Taw Sein Ko, “Reformed China and her Destiny,” Imperial and Asiatic Quarterly Review, 3 ser. 16,
nos. 31 & 32 (1903), 96.

7 Taw, “Suggested Reforms for China,” 273.
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factor had been of crucial importance in the framing of the Meiji Constitution, and
Taw recalled that Japan was trying to form a state religion for such a purpose. Taw
advocated that China, too, needed a state religion, most likely Confucianism, in
order to secure “national unity, progress, and civilization.”®> However, on the
other hand, Taw repeatedly criticised Confucianism.®”® Taw thought that China
was hamstrung by the officials” overly high regard for the Confucian classics,
which resembled “the attitudes of the Hindus to their Vedas, and of the Muham-
madans to their Koran.” One problem, for instance, was that of the Chinese diplo-
mats posted abroad being literati who liked to show patriotism by vilifying others
on account of their allegedly lewd social mores. But, as Taw summarised, equating
technical and political aspects of modernity, the ancient philosophers “knew and
taught nothing about railways, telegraphs, steamboats or representative institu-
tions.” 7

Secondly, Taw argued, the Manchu and the Han needed to be merged into
one, recalling that the Chinese were not unique in this aspect, as the British Royal
family was also of partly German descent.®’® In a country “where there is no rep-
resentative Government,” the ruler must pay attention to what was going on in the
Empire. ¢° The question of nobility was a central one. Taw was of the opinion that
the “progress of a nation has always been through the stages of primitive barba-
rism, class communism, feudalism and monarchical or imperial federation.” 65
Consequently, next to arguing that the capital should be transferred to Nanking
from Peking,® Taw picked up an argument that had already been voiced by Ellis

Ashmead Bartlett (1849-1902) in the wake of the Sino-Japanese war®?: that one of

675 Ibid., 38.

676 See., e.g., ibid., 270-271.

677 Taw, “Western Education in China,” 66.

78 Taw, “Suggested Reforms for China,” 38-39.

7 Ibid., 39-40.

680 Ibid., 272.

o1 Ibid., 271-272.

2 E]lis Ashmead Bartlett, “The War Between China and Japan,” Imperial and Asiatic Quarterly Re-
view, new ser. 9, nos. 17 & 18 (1895), 3.
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China’s biggest weaknesses was the lack of feudalism and a landed aristocracy
which could secure the throne. % Taw suggested that the central government cre-
ate the “nucleus of an aristocracy in China by conferring grants of land upon
officials of approved loyalty and long service, whose relatives and dependents

could be relied upon in the hour of need.” ¢

With the beginnings of a feudal system representative institutions of a sim-
ple kind might be introduced with great advantage. ... Village and town
Councils might be formed might be formed to attend mainly to sanitary
and educational matters. ... For this purpose local councils will be ex-
tremely useful. Further, the principle of representative government should
be encouraged and fostered till its highest end has been consummated, viz.,
the voice of the chosen of the people being heard in the counsels of the

Empire.

As to the administration, Taw argued, there was too much decentralization and no
proper supervision or control.®¢ Here, Taw made a suggestion which would be
realized —in a different form —a few years later: that China send officials abroad

to study foreign systems of administration:

It is generally admitted that the Provincial Governments are strong, while
the Central Government at Peking is weak. It is expedient that the relations
between the Imperial and the Provincial Governments should be clearly
defined, ... . If it is considered to be derogatory to borrow the services of
experienced Indian officials to help in the reformation of the internal ad-
ministration of China, the Chinese government might well send a Commis-
sion to India to study and report on her administrative methods, which

have now become the marvel of the civilized world. Some years ago Russia

3 Taw, “Suggested Reforms for China,” 272-273.
684 Jbid., 273.

%85 Ibid., 273.

686 Ibid., 40.
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sent a similar Commission to study the workings of the Indian Post Office,
and Australia also sent one to report on Indian irrigation. In the construc-
tion of works of public utility ... India presents an unrivalled field of ob-

servation....t8”

A financial reform was of utmost importance, from the Imperial Household to the

lower ranks of the Mandarinate, including the abolition of sinecures and dismissal

of unpaid retainers.’® For Taw, it was especially the revenue system that could

become a catalyst for the introduction of representative institutions and of further

legal reforms.

It appears to be high time for the provincial authorities to avail themselves
of the assistance of the foreign Customs officials in adopting other reforms
in addition to those that are purely fiscal. The Customs Department ... may
be looked upon ... as an efficient medium for the introduction of Executive,
Legislative and Administrative Reforms. ... The creation of a Legislative
Council by the Inspector-General, and the confirmation of all laws made by
sovereign authority, would afford an object-lesson to the Chinese govern-
ment as to the manner and method of making laws and regulations for the
Empire. The secret of the stability of a Government and the contentment
and the prosperity of its subjects is the establishment of the supremacy of
law, and the secret of the marvelous success of the British Government both
at home and abroad is its capacity for making excellent laws and regula-

tions after due consultation, deliberation and discussion....

In the matter of creating a Legislative Council for the Empire, the expedi-
ence of the Tsungli Yamen undertaking the discussion of all Bills, draft reg-
ulations, and annual Budgets might be considered. The members of the Ya-

men are all high officials holding substantive administrative appointments

%7 Taw, “New China,” 74.
8 Taw, “Suggested Reforms for China,” 269.

222



elsewhere, and having the right of access to the Emperor ; and of all Man-
darins they are the most permeated with Western ideas and sentiments. It
may also be considered whether each Viceroy should not be assisted by a

Provincial Legislative Council.®

This suggestion received mixed responses. For Archibald Little (1837-1922), the
Imperial Maritime Customs, being led by Robert Hart (1835-1911), were a “bril-
liant object-lesson,”*® while the North China Herald replied in a leading article of
August 29, 1898 that the legislation that had come out of the Inspectorate-General
did not make it “very much enamoured of this suggestion.”*

But most importantly, Taw noted, the “salvation of China” would consist
in the improvement of her educational methods, for this was what made nations
like Germany and Japan great.®? In this field, Taw became personally involved.
Still in 1897, he endorsed Gilbert Reid’s (1857-1927) newly-founded school at Pe-
king, the International Institute, in a letter to the North China Herald.®® And after
returning to Rangoon, in 1900, he was one of the founders of a Chinese learned
society in Burma, the “Rangoon Society for Broad Equipment with Knowledge”
(Yangquang guangzhi xuehui {155 FE2ar).

The society’s manifesto was not only local news, but also published in
Liang Qichao’s The Reformer— China (Zhixin bao K13#71¥#%) and in the Lujiang bao (Law
Kang Po #;T#), a magazine edited by James Sadler, a missionary resident in
Amoy.* In line with what Taw had criticised in the Imperial and Asiatic Review, the
society criticised that the “empty texts of neo-Confucianism were truly not on par
with the Westerner’s substantial learning.” Hence, its main activity was organising

regular lectures with the aim of spreading knowledge. The society deplored that

689 Taw, “New China,” 72-73; 74-75.

00 Little, “The Partition of China,” 58-59, not mentioning Taw directly.

01 North China Herald, “"New China,”” August 29, 1898, 373-374.

02 Taw, “Suggested Reforms for China,” 41.

0 Taw, “The International Institute at Peking,” North China Herald, July 2, 1897, 31.

%4 For the Lujiang bao version see Li Zhuchi 4T, “Guangzhi xuehui xu” EZZ& 7 (Introduction
to the “Society for broad equipment with knowledge”), Lujiang bao ¥ T, nos. 42—43 (1903), 20, 20.
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China gone from a country that deemed itself to be refined to an uncivilised, nay

barbaric country:

In the past, it called itself the eminent country of East Asia and a great
power of the world, but now, it is reduced to a semi-sovereign state (...)
and expelled from the community of nations, not being allowed to enjoy
equal rights; in the past, it called herself a nation of rites, but now, it is
scolded as an uncivilised nation; in the past, we looked down on others as

barbarians, but now, others scold us as barbarians.

[ 5 S SR M 2 SE R HER 2 K5 B AN R EZ B RSB g2
IMREPEZRENZAERE RIS HERBABZHAREAZHAR

PP S A BT EF & 22

The society vowed to change this situation, and the manifesto’s very name alluded

to the trope of “equipping the people with knowledge” (kai minzhi Ff [<4):

For it wants to broadly open the intelligence of our Chinese people in order

to express the mind of revitalising China.
A ERAPEE R B LARELEE 2 <o

The society’s manifesto, written in 1900, did not yet explicitly call for a constitution.
It cannot, thus, be ascertained whether the notion was by then already in the hori-
zon of the society’s members or not. But it certainly was in 1903, when the mani-
festo was published again in the Lujiang bao. One of the other founders of the soci-
ety, Li Zhuchi Z/7¥i, sent a letter to the magazine, which was published a few

editions before the manifesto. Therein, he wrote:

05 Li, “Guangzhi xuehui xu,” no. 42, 20a.

6% Ibid., 20b. Li Zhuchi Z2/T#i, also published another article in 1900 in the China Discussion. It ad-
vertised their library, the “Rangoon English-Chinese library” (Yangguang Yinghua cangshulou {(I3%5%
#EE 1), which also had as its objective “equipping the people with knowledge” so that the country
could thrive. Li Zhuchi Z=/THi, “Yangguang Yinghua cangshulou xiao qi” I3 J & el 4/ NE
(Small information about the Rangoon English-Chinese library),” in, Qingyi bao, vol. 3, 2943-2944.
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But what are the fundamentals for this? It is putting the national matters in
order. It is adopting a constitution. It is reforming internal politics. It is con-
vening a parliament. Then, it is reforming the military equipment, reshuf-
fling the officialdom, instituting a Board of Commerce, choosing a Board of
Revenue, changing the laws, striking up diplomatic relations, founding
schools, interrupting the official examinations, creating new citizens and
cultivating public virtue. Although the various affairs of the state are many,
they fundamentally boil down to the putting the national matters in order,

adopting a constitution and reforming a parliament as their guiding line.

AR 4 A TE B T I R A B P B BRER et A 5 B il s e 288
BRI MK i B2 B A R BRI R AE DO P8 4T 2 B 2% T 22 2 LUE
B VL AR AR R A

Equally, the early English-language articles written by Taw Sein Ko between 1897
and 1901 did not yet explicitly mention the word “constitution,” although they
showed his admiration for rule of law and representative institutions in the British
sense, which should be gradually introduced. It was in 1903, in the last article of
his series, that Taw became the first writer in an English language medium to ex-
plicitly demand a “constitution” in the sense of a constitutional charter for China.
In that article, entitled “Reformed China and her Destiny,” Taw painted a very
positive picture of the impact that the introduction of “Western laws and institu-
tions” had had on Japan. He did not explicitly mention the Meiji Constitution, but
alluded to it by mentioning its drafters and writing that the “Island Empire” was

“under a lasting obligation to Marquis Ito, Marquis Yamagata, and Count Inouye,

97 Li Zhuchi 7, “Yu benguan shu” BLIAEEZE (Letter to the editor), Lujiang bao T #;, no. 39
(1903), 21b.
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headed by the Mikado (...).”* Taking a very optimistic outlook, in particular see-
ing Cixi in a positive light, he anticipated similar changes in China, and demanded

that:

What is now required at Peking is the drawing up of a constitution detail-
ing the various departments of the Government and the duties of the
officers in each. The Six Boards should be remodeled ; special attention
should be given to the working of the Boards of War and Revenue, and two
new Boards — viz., those of Reform and Legislation — should be added. ...
For the consideration and adoption of useful reforms the creation of an ad-
ditional Board is necessary. Haphazard measures, assented to in haste, may
prove to be inexpedient and cause unrest and disaffection. A legislative

Board is also essential.®
) Ku Hung-ming’s Papers from a Viceroy’s Yamen

If there was much cautious support for “modernising reforms” in China, the Pe-
nang-born and British-educated Ku Hung-ming spent his life arguing against such
ideas: the West should not support reforms in China, but “let the Chinaman
alone.””® When Ku’s name appears in conjunction with constitutional history, it is
usually in connection with a memorial he wrote in 1907 opposing constitutional
reforms.””! However, his name should be mentioned much earlier, for throughout
the 1900s, he was the eminent figure of the strain of thought opposed to a modern

constitution.

08 Taw, “Reformed China and her Destiny,” 95-96.

09 Ibid., 96

700 Ku Hung-ming, Papers from a Viceroy's Yamen: Chinese Plea for the Cause of Good Government and
True Civilization in China (Shanghai: Shanghai Mercury, 1901), v.

71 Gugong Bowuyuan Ming-Qing dang’anbu, Qingmo choubei lixian dang’an shiliao, vol. 1, 307-313.
The memorial also interested the British legation to Peking, which attached a copy of it into its files:
Miscellaneous China, FO 233/131, National Archives, Kew, 13-18.
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As early as 1901, Ku was the first self-identified Chinese to argue in English
language against not only China adopting a constitution, but fundamentally criti-
cising modern paper constitutions. Ku’s thoughts are also remarkable because they
exemplify how constitutionalism was not a concept with unanimously positive
connotations, but also represented militarism and oppression. Thus, it was his 1901
considerations which, in 1906, became the centre of a correspondence with the Rus-
sian anarchist writer Leo Tolstoy (cf. infra, chapter three, section 5). The 1907 me-
morial, too, was a development of his 1901 as applied to the Chinese situation.

Ku'’s favourite medium of expression were contributions to English-lan-
guage newspapers, several collections of which were published as book. Becoming
mainly known for his English-language literary production, his books were trans-
lated into and had considerable success in several European languages. Ku did
also contribute to Chinese-language discourse, but his Chinese-language work is
meagre compared to his English-language production, and he never managed to
secure an influential role in the Chinese public apparatus. Often reduced to a “de-

7

fense of China against European ideas,” as expressed by the title of a German-
language collection of his essays,”? his staunchly traditionalist thought was actu-
ally much more nuanced. As Gotelind Miiller-Saini has pointed out, he defended
his interpretation of Confucianism to a Western audience with frequent recur-
rences to Western literary and religious tradition, and believed that there was a

fundamental resemblance of the “true” Eastern and Western cultures. The real di-

chotomy for him was rather between this “true” and popular, “riffraff” culture.”

702 Ku Hung-ming, Chinas Verteidigung gegen europiische Ideen: Kritische Aufsitze, ed. Alfons Paquet
(Jena: Eugen Diederichs, 1911). Further editions appeared in 1917 and 1921.

703 On Ku see Gotelind Miiller, “Gu Hongming (1857-1928) und Chinas Verteidigung gegen das
Abendland,” Orientierungen: Zeitschrift zur Kultur Asiens, no. 1 (2006). See particularly 16 and 20-21
for the conclusion here presented. See also Uwe Riediger, “Ku Hung-ming: Umrisse eines Lebens (-
1928),” Oriens Extremus Vol. 31 (1987-1988). For Ku arguing that the real conflict was not between the
yellow race and the white race, but a Kulturkampf between medisevalism and liberalism within Euro-
pean culture see Ku Hung-ming, “Civilization and Anarchy: Or the Moral Problem of the Far Eastern
Question,” in Papers from a Viceroy's Yamen, 183. For Ku identifying Leo Tolstoy’s Christianity with
true Confucianism see Ku Hung-ming, Et nunc, reges, intelligite: The Moral Causes of the Russo-Japanese
War (Shanghai: Shanghai Mercury, 1906).
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In 1901, Ku published his first larger collection of essays in book form, Pa-
pers from a Viceroy’s Yamen, a Chinese Plea for the Cause of Good Government and True
Civilization in China, at Shanghai Mercury Press. Most of the Papers had been pre-
viously published in the Japan Mail in Yokohama, with the exception of one paper,
entitled “Defensio Populi ad Populos,” which had been published in Shanghai in
1891.74 In one of the Papers, the “Latter-Day Notes on the Chinese Question,” pub-
lished in the Japan Mail of May 25, 1901, Ku analyses the situation of the USA. For
him, the fundamental problem of the contemporary USA was precisely her “early
log-cabin Constitution.” Highlighting the special, even religious importance of the
Constitution for the United States, Ku deplored that its word was “fetishly wor-
shipped” by the US Americans.”® At the same time, Ku also stressed that the con-

stitution was a means of political and social domination:

Constitution means property, the property of the lawyer, and the rich man

who pays the lawyer.”

This, explained Ku, also had effects at the level of international politics. Ku recog-
nised that constitutions, progress and civilisation were often seen as going hand in
hand, and were notions ever more fundamental in international political relations.
As Ku writes, the US American lawyer is sent abroad as a diplomat and applies
the “abstruse” law with the constitution on top to the United States’ relations with
the Philippines or with China. But, as Ku points out, what in the United States is

called the “law of Progress and Civilization,” is actually quite the opposite:

But the Chinese with their peculiar “savez” find out that law according to

the Constitution, progress, and civilization, means robbery; and robbery,

704 Ku, Papers from a Viceroy's Yamen, i.

705 Ku Hung-ming, “Latter-Day Notes on the Chinese Question (first published 25th May 1901.),” in
Papers from a Viceroy’s Yamen, 161, explicitly calls the constitution a “Church” erected by lawyers. See
also 152-153 (“fetishly worship”) and 157 (“log-cabin”).

706 Ibid., 161.
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although it be of the poor by the rich, or of the weak by the strong, is clear

against the law of God's justice.”"”

The religious worship of the constitution might have been a special development
in the USA, but in sum, it was but “the latest development of the vulgar musket
worship of Europe.””® To Ku Hung-ming, the real, admirable US American civili-
sation lay in the “school house and the Church,” and the US Americans should
rather read their constitution under this light than pattern the school-house and

the Church after the constitution:

Indeed, it is piteous to see the American people with their belief in their
Constitution. “He will never march, an't please your honour, in this world,”
said the Corporal in Sterne's novel. “By God, he will march,” said my Uncle
Toby. In his perplexity, Uncle Sam called in the aid of lawyers. But lawyers
do not, as a rule, declare the law of God or of God's justice but only the law
according to the Constitution. The people, “the masses,” of course, do not
know the abstruse law according to the Constitution. Thus the lawyers had
a good time of it to themselves. In short, the lawyers make and interpret
the abstruse law according to the Constitution to suit themselves and any-

body who is rich enough to pay them.””

Given his disdain for the “abstruse law” represented by the written constitution,
it would not have crossed Ku’s mind to demand a “constitution” for China—of
whatever type of government it be. However, from European discourse, Ku was
familiar with the various possible definitions of “constitution.” Thus, applying an
understanding of God that transcended Christianity, he argued that the “true con-
stitution” was “God’s justice.” Using such a definition, Ku’s conclusion is conse-

quent: Such a “true constitution” had already been delineated in the high cultures

77 Tbid., 159-160.
708 Tbid., 161-162.
79 Ibid., 158 (n° 18). See also 157 (“school-house,” “Church”).
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of both China and the West. Hence, the notion of a “constitution” could also be
applied to China. Indeed: In another paper of his 1901 collection, Ku argued that
China was already a “constitutional” government. The journalist Valentine Chirol
(1852-1929), reflecting his own stance that China should slowly progress towards
a modern constitution, wrote that Ku was an “earnest advocate of constitutional
evolution in the direction of representative institutions by no means altogether al-
ien to Chinese traditions.””* However, this was a highly biased assessment. Ku
had defended that China had already been constitutional because the emperor de-
pended upon the public opinion of the educated classes.””’ However, he did not
argue in favour of modern representative institutions. As a cultural universalist,
he defended the “high cultures” of both East and West against the increasingly
influential “riffraff” culture.”? It was China’s traditional Confucian constitution as
an emanation of this high culture which, for Ku, had to be the basis for any good

governance.

6. Chapter Conclusion

By the time Ku wrote his essays, a constitution had not only been known as a for-
eign constitutional device —for example, as part of US American law. Intellectuals
had already been advocating it for China since several years. Although none of the
reform edicts of 1898 mentioned the words “constitution” or “constitutionalism,”
the concept was already current in reformist circles. Kang Youwei, one of the mas-
terminds of the reforms, used it before the reforms, seeing a constitution as the
capstone of a grand reform of the country, such as Japan had done in the Meiji

reforms, from 1868 to 1890.

710 Chirol, “The Chinese Revolution,” 546.

711 Ku Hung-ming, “For the Cause of Good Government in China,” in Papers from a Viceroy's Yamen,
65. Ku repeated this in Ku, Chinas Verteidigung gegen europdische Ideen, 69, where he stated that China
was “constitutional as Britain.”

712 Miiller, “Gu Hongming und Chinas Verteidigung gegen das Abendland,” 16.
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Even if frustrated, the 100 Days” Reforms became a point of reference for
the further reforms that China underwent in the first decade of the 20* century.
The crackdown of 1898 was only temporary, and after the Boxer uprising, the
Court itself called for reforms in the beginning of 1901. Shortly after, all manner of
reforms began to be debated, and the adoption of a constitution took centre stage.

Constitutions were political and legal instruments that provided the foun-
dation of a nation’s rule whenever a nation-state was created or a state underwent
a profound transformation. As such, they could be and were applied in all types
of polities, even in autocracies. For example, the Korean Empire promulgated an
openly autocratic constitutional charter in 1899. Having the objective of defending
Korea in the international arena as well as legitimising the internal ancien régime, it
was based on Johann Caspar Bluntschli’s writings, mediated via his translation
into the Chinese language. As such, the autocratic Korean constitution is an exam-
ple of the entangled constitution-making process that made constitutions a neces-
sary element of a modern state.

However, except for the United Kingdom, where the (partially unwritten)
constitution was result of a centuries-long transformation, those states which had
not yet adopted constitutional charters by the turn of the 20t century were deemed
to be absolute monarchies. The meaning of “constitutional” as an adjective, thus,
tended to be more specific than that of “constitution” as a noun, a tension that Liu
Yazi noticed as early as 1903. Not all intellectuals hoped for written constitutions:
Thus, in 1901, Ku Hung-ming vociferously criticised the written constitution of the
USA in an English-language article. But in China, with the governmental sanction
of January 29, 1901, debates about reform flared up. Demands for political reform
mostly came to mean reforming the absolute monarchy by transforming it into a
“constitutional” one.

Given Japan’'s perceived tremendous success as a newly-created nation
state, Japan was a large source of inspiration for such a transformation. Debates on

constitutionalism in China were often toned through a Japanese lens, as many of
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its participants were located in Japan and many of the contributions were pub-
lished in Japan or translated from Japanese sources. But they were by no means
conducted with blinkers restricting the view to Japan. One example of how entan-
gled the debate was would be the Chinese community in Burma, whose repre-
sentants, Taw Sein Ko and Li Zhuchi, proposed a constitution in 1903 to both Eng-

lish— and Chinese-speaking audiences.

***

In her far-sighted dissertation on Foreign Models in the Constitutional Thought
of Liang Qichao, Alison Kaufman has analysed Liang Qichao’s interpretations of the
constitutional situations of the United States, Russia, and Japan, working out
“Liang’s empathy towards the circumstances of nations around the world.” 73
Kaufman’s work defends Liang from the many critiques directed at him by schol-
ars as Philip Huang, Hao Chang, Benjamin Schwartz, and Joseph Levenson, who
had accused him of “perverting the principles of Western liberalism for distinctly
illiberal purposes.” 7¢ As Kaufman rightly explains, Western constitutional
thought was not monolithic, and Liang’s thinking did correspond to many strands
of political thought in other places of the world, making such critiques much more
an expression of our own Zeitgeist than of Liang’s.”’

Certainly, for Chinese intellectuals like Liang Qichao, the various polities
of the world, both historical and contemporary, became models to be “emulated,
adapted, or avoided.””*® Specialised literature will find, among others, traces of
“neo-Confucianism, Spencerian evolutionism, Anglo-American and German-Con-
tinental strains of constitutional thought, and Japanese constitutionalism” in the

writings of various Chinese thinkers.”” But what is more important here is more

713 Kaufman, “One Nation Among Many,” 258.
714 Tbid., 2.

715 1bid., 2, 258-259.

716 Tbid., 7.

717 Tbid., 28.
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general aspect: China’s adoption of a constitution was a “shared journey into mo-
dernity”:7'® China stood in the middle of a world “constitutionalising” itself, in the
same boat as other non-constitutional countries such as Russia and the Ottoman
Empire. Several factors made large portions of the Chinese elite begin to consider
the adoption of a constitution in the years 1898-1904. Chinese intellectuals not only
constantly searched for the right elements of Chinese, Japanese and European po-
litical theory to be applied to China, but also had an increasingly keen perception
of the world, including of places with no or just recently adopted constitutions,
and kept calibrated their thoughts with current affairs.

Hence, against the background of Russia’s well-perceived fragile internal
situation, an event broke out which confirmed these debates of the very first years
of the century and served as a catalyst of constitutional transformation across Eur-

asia: “World War Zero,””" or the Russo-Japanese War of 1904/05.

718 Ibid., 258.
719 See the book title of: John W. Steinberg and David Wolff, eds., The Russo-Japanese War in Global
Perspective: World War Zero (Leiden, Boston: Brill, 2007).
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CHAPTER THREE.
World War Zero: From the Russo-Japanese War to the Russian

and Persian Constitutions (1904-1906)

Une bonne constitution ne peut suffire a faire le bonheur d’une nation.

Une mauvaise peut suffire a faire son malheur.

Guy Carcassonne (2004)720

1. Prelude: Rights under the Fourteenth Amendment

In 1904, an alumnus of the new-style Peiyang University (Beiyang Daxue JLKEE)
in Tientsin became the first ever Chinese student to receive a fellowship from Co-
lumbia University in New York. The student, named Yen Chin-yung (Yan Jinrong
B EmE5),72! enrolled at the faculty of political science,”? where he stayed for about
ayear. After the completion of his degree, he was instructed to continue his studies
in Germany and France.”

Why is a simple student like Yen so remarkable? Not so much because of
his connections to China’s constitution. Rather, three years after Ku Hung-ming’s

publications, he was the first Chinese to substantially contribute to scholarship of

720 “ A good constitution cannot suffice to create the happiness of a nation, but a bad constitution can
suffice to create its misfortune.” Guy Carcassone, La constitution, 6! ed. (Paris: Seuil, 2004), 33.

721 Sometimes written BZERFA.

722 New York Times, “Chinaman Wins Fellowship: Chin Yung Yen of Tien-Tsin is Learned on Consti-
tutional Law,” April 20, 1904. Yen is hardly known by Chinese secondary literature, but for a few
mentions in passing. See, e.g., Zhu Zhihui &£E 8, “Liang wei Meiguoren yu Qingmo Minchu de
Zhongguo falii jiaoyu” Wiz 35 E A ELE R R I FELAFZE (Two US Americans and legal educa-
tion in late Qing and early republican China), Huangiu falii pinglun ¥33EK7EFEER, no. 3 (2005), 358.
Zhou Mian fE## and Wang Rongguo F 25, “Qingmo liuxue Oumei yundong xilun” j5 4K B EHEE
HHBHTER (Analysis of the late Qing movement to study abroad in Europe and America), Lishi dang an
JESEFEZE, no. 1 (2016), 110-111, with further references, have a list of Peiyang University students
who went to the USA which does not include Yen.

723 Ibid., 70. In Berlin, Yen was enrolled from winter semester 1905/06 in the national economy course.
See Amtliches Verzeichnis des Personals und der Studierenden der koniglichen Friedrich-Wilhelms-Universi-
tit zu Berlin: Auf das Winterhalbjahr von 16. Oktober 1905 bis 15. Mirz 1906 (Berlin: Universitats-Buch-
druckerei von Gustav Schade [Otto Francke], 1905).
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the constitution of the United States. From the beginning, he set out to study con-
stitutional law, and he graduated in the following year of 1905 with a doctoral
dissertation on the “Rights of Citizens and Persons under the Fourteenth Amend-
ment.”7%

Although Yen’s stay at Columbia had been funded by the US American
side, Yen's studies were backed by the Chinese government. At this time, “World
War Zero” was still raging, and although “constitution” was already a hot topic in
China, it was still far from being officially embraced by the Chinese government.
Yen could have chosen, as many other Chinese students abroad, to write a disser-
tation about his home country, China, but he did not. His contribution is remark-
able as it shows that, long before China adopted a constitution of its own, Chinese
actors were not only not only passively receiving Western models, but also actively
contributing to them.

But let us return to China’s own constitution and what was going on during
and after “World War Zero.” This was a crucial time in global constitutional his-
tory, but not so much because of the United States or because any of the constitu-
tional States of the West. These years were crucial because of several traditional
autocracies which were “sitting in the same boat” as China. This chapter argues
that the Russo-Japanese War was not as much a surprising turning-point which
made the Chinese government strive for constitutionalism as it was a confirmation
of the debates on political systems that were already been lead in the foregoing
years. However, throughout Eurasia, it gave an important impulse to a wave of
constitutionalism that affected the whole landmass in the following years. The Chi-
nese constitutional movement cannot be understood in isolation, but only as a part
of this transcontinental wave.

How did Chinese intellectuals and officials perceive the Russian and Per-

sian constitutional upheavals of 1905 and 1906? What lessons did they draw for

724 Chin-yung Yen, “Rights of Citizens and Persons under the Fourteenth Amendment” (PhD diss.,
Columbia University, 1905).
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their own country? As this chapter argues, observation of what was going on in
Eurasia was an important part of China’s own constitutional movement, and the
lessons learnt by Chinese intellectuals and officials were complex, ranging from
enthusiasm to caution. In the particular case of Russia, debates went far beyond
mere mutual perceptions, as Tolstoy’s contacts with Chinese correspondents show.
Tolstoy’s letter to Ku Hung-ming has gained considerable literary fame, but it has
been ignored in constitutional studies. This chapter shows that the letter’s main
argument was actually about constitutionalism, namely that rather than limiting
power, these correlated with aggression. The letter’s impact, it will be shown, was
even wider than hitherto thought, and its reception in China reflected the political

stances of the media who printed it.

2. The Russo-Japanese War and the Need for a Constitution in China

a) 1904-1905: The Course of the War and its Effects on China

On February 8, 1904, the Russo-Japanese War broke out. In that war, the Russian
Empire suffered a serious defeat against Japan, a country much smaller in terms
of area as well as population. More often than not, the war of 1904/05 is described
as the turning point which propelled constitutionalism to the very top of the polit-
ical agenda, pushing the public in favour of constitutionalism and making the Chi-
nese government accept it as a goal, for the War had taught the lesson that what
had made Japan beat Russia was constitutionalism.”

This is true insofar as the war provided the immediate stimulus for elabo-
rating a constitution. However, having the words of Zhou Kui, Liang Qichao and
other intellectuals in mind, at least to the reform-oriented circles, the outcome of

the war was not that much of a surprise as it is sometimes depicted.”” It rather

725 See, among many, Pan, The Chinese Constitution, 3-4, and Cameron, The Reform Movement in China,
101. See also Price, Russia and the Roots of the Chinese Revolution, 138, who writes that the Russian
defeat had removed the last argument in favour of autocratic government.

7

726 See, e.g., Weatherley, Making China Strong, 53, talking about Japan’s “unexpected” victory.
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seemed like a confirmation of what Chinese intellectuals had been saying for quite
a few years: Autocracy was inferior to constitutionalism, and autocratic countries
would have to adopt constitutionalism sooner or later. Moreover, Chinese observ-
ers also perceived many similarities between Russia and China. The paper Zhejiang
Chao 1 1#, edited by Chinese students in Tokyo, summarised these in 1903 when
reporting on efforts to introduce a constitution by the Russian Ministers Sergey
Witte (1849-1915) and Vyacheslav von Plehwe (1846-1904): Both had vast territo-
ries, sturdy populations, hardy and industrial populations, a monarch with vast
and long-standing powers, and similar interests.””” Thus, a year later, the Russian
defeat against Japan served more as a powerful example in the debate than as a
catalyst for it. The debates about constitutionalism were well underway already
before and during the early days of the Russo-Japanese war.”

This role of the Russo-Japanese War as a litmus test of pre-existing pro-
constitutional arguments can be seen by how her performance in the war was de-
bated. Although from the outset, Russia suffered defeats against Japan in several
battles, at the beginning there was some apprehensiveness about the possibility of
Japan losing the war, thus blemishing the very system of constitutional govern-
ment. In March/April, the Zhongwai Ribao %M H ¥ published an article, later re-
published in the monthly magazine Eastern Miscellany (Dongfang zazhi 3 J75#EEE)
of April 10, 1904 (Guangxu 30/02/25), on Russia’s influence on China. The Eastern
Miscellany, edited by the Commercial Press (Shangwu yinshuguan PEYJEIEEE) in
Shanghai, had been recently founded on the model of the Japanese Sun (Taiyo

727 “Eluosi jiang zhiding xianfa” {415 € %4 (Russia is about to draw up a constitution),
Zhejiang chao /18, no. 2 (1903), 9.

728 According to Vladimir Tikhonov, Korean observers did not perceive Russia’s pre-war weakness.
Attributing the Russian defeat merely to Japanese bravery and Japan’s success in modernisation, they
did not see any structural fragility on the Russian part. This is a surprising contrast to their Chinese
counterparts like Zhou Kui and others, especially given that Korean intellectuals had access to not
only Japanese sources, but also to Chinese publications like that of Liang Qichao, who himself elab-
orated on Russia’s weakness. Vladimir Tikhonov, “Images of Russia and the Soviet Union in Modern
Korea, 1880s-1930s: An Overview,” Seoul Journal of Korean Studies 22, no. 2 (2009), 219-220.
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[%). It soon became one of the most widely-read magazines advocating constitu-
tional reform, also reprinting many articles published in other papers across the
country.

The article pondered that both Japan and China were to be dreaded by
China, but Russia was much more so. It dreaded that if Russia managed to still
win the war, this would be a blow to the Chinese reform movement. One of the
negative consequences of a such a Russian victory would be the waning of the
reform impetus of the Chinese government. If Russia won, the Chinese people
would fall into even more awe before the white, thinking that they were superior

by nature. Just about everything would fall into the state of hopelessness:

If Russia wins, then our government’s opinion will certainly be that the
reason why China is weak is not the non-adoption of constitutional gov-

ernment, but that authoritarian rule is not yet perfect.
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b) Defeat in War, Post-War Events in Russia, and Their Effect on China

These fears did not come true. By the beginning of 1905, the situation of Russia
was so bleak that it chose to negotiate peace. In the wake of the very unpopular
war with Japan, several internal problems of Russia resulted in severe social and
political unrest, which came to be known as the Russian Revolution of 1905. After
a month of negotiations conducted in Portsmouth (United States), Russia signed a
peace treaty with Japan on September 5, 1905, having been able to negotiate sur-

prisingly positive conditions.

729 “Lun Zhongguo suo shou Eguo zhi yingxiang (lu eryue Zhongwai ribao)” & H B FTZ (B~ 522
(#%—H$%MH ) (On the Russian influence received by China: reprinted from the Zhongwai ribao of
February), Dongfang zazhi B J75E& 1, no. 2 (Guangxu 30 [1904]), 37.
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Indeed, the war had been won by Japan, a country much smaller in area,
population and number of soldiers. The litmus test had been passed, in accordance
with the writings of constitutionalists like Zhou Kui and others. Japan’s victory
could now be handily explained by the fact that Russia was an autocratic state
while Japan had already evolved to a constitutional monarchy. Thus, as has been
commonly noted, the Russo-Japanese war was interpreted as a war between both
systems, autocracy and constitutionalism. Such as some recalled that, merely ten
years before, a newly-constitutional Japan had defeated autocratic China, Chinese

writings brimmed with assertions like:

That fact that Russia was crushed by Japan—it was not Russia losing
against Japan, but an autocratic country losing against a constitutional

country.
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