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Applicable Law - Article 15 EIR

of the Third State will apply their domestic choice-of-law provisions, Article 14 EIR
would not be relevant. However, with regard to registered ships or aircrafts and
securities whose existence presupposes registration in a register laid down by law,
there are no exclusive jurisdiction rules. Therefore, the validity of acts disposing of
ships, aircrafts or securities registered in a Third State may have to be determined by
the courts of a Member State. In this context, it is not justified to prohibit the
application of the law of the (Third) State of registration allowing a bona fide purchase
based on the register. The restriction of the choice-of-law provision to assets situated in
a Member State would lead to the same trap as Article 22 (1) Brussels I Regulation.?!”

Although Manfred Balz, permanent chairman of the working group elaborating
the European Insolvency Convention, holds that Article 14 of the Convention shall
only apply to the extent to which the law of a Member State is concerned,?!® we
plead for the applicability of the provision also in Third-State-cases. This opinion is
shared by the overwhelming majority of scholars among the Member States as well
as in accordance with the wording of the provision.

6.11.5 Recommendation

Article 14 EIR is fully satisfactory and its wording should not be amended. The
applicability of the provision in Third-State-cases may be clarified in a recital.

6.12 Article 15 EIR: Effect of the Insolvency Proceedings on Individual
Proceedings in Other Member States (Thomas Pfeiffer)

The national reports do not address any serious problems raised in the context of
Article 15. As it seems, most or all Member State laws have a rule or tendency to
provide for a priority of insolvency proceedings over individual litigation or
proceedings, e.g. by a stay of proceedings?'®, a transfer to the insolvency court??
or a prohibition of enforcement proceedings??!, although the technical details of
these rules are conceived differently.???

6.12.1 Information Problem

Information issues are discussed in some of the Member States.??> The Lithuanian
Report mentions that bailiffs complain about their lack of information with regard to

the defendant was domiciled in the State of the opening of proceedings, it is likely that exclusive
jurisdiction of the forum situs would be accepted. If the real estate and the defendant were situated
outside the European Area of Justice, the same result is likely under the applicable autonomous
jurisdiction rules (Article 4 (1) Brussels I Regulation). However, if the defendant was domiciled within
the European Area of Justice and the real estate was situated outside, Article 2 (1) Brussels I Regulation
could apply, since the prerequisites of Article 22 (1) Brussels I Regulation are not met.

217 Cf. Hess/Pfeiffer/Schlosser, The Heidelberg Report on the Application of Regulation Brussels I
in 25 member states, (study JLS/C4/2005/03) (2008), para. 362.

218 Balz, ZIP 1996, 948, 950.

219 Austrian Report, Q. 25; Belgium Report, Q. 25; Lithuanian Report, Q. 25; Romanian Report, Q. 25.

220 Lithuanian Report, Q. 25.

221 Hungarian Report, Q. 25.

222 The UK Report, Q. 25, states that there is no “automatic” stay by way of applying national laws
analogously; a different position has been taken in other Member States, see e. g. French Report, Q. 25.

223 E. g Maltese Report, Q. 25.
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Thomas Pfeiffer

the effects that a foreign insolvency proceeding brings about in relation to individual
enforcement proceedings in Lithuania. Yet, according to the Lithuanian Report, this
is a factual rather than a legal problem. It is not doubtful that Lithuanian authorities
respect the legal effects of an insolvency proceeding in another Member State. The
problem is rather a lack of information as to what these effects are. The Lithuanian
Report suggests a rule requiring the opening decision to expressly state the effects of
the insolvency proceedings on individual proceedings in other Member States. This
suggestion, however, does not relate to Article 15 EIR.

6.12.2 Qualification Issues

There may be some questions of qualification with regard to Article 15 EIR.
Although the MG Probud case of the ECJ?** does not directly raise any such
questions with regard to Article 15 EIR, this can also be discussed with regard to
questions of qualification. More specifically, such issues have been reported from
the Netherlands for example. In this regard, it was discussed in the Netherlands
whether proceedings aiming at provisional measures fall into the scope of
Article 15 EIR.??® The General Reporters do not see any need for legislative action
in this respect.

6.12.3 Arbitration

In the famous case of Elektrim v. Vivendi, the question was whether a Polish rule
providing for the non-continuance of arbitration proceedings in the case of
insolvency?? is applicable with regard to arbitration proceedings in another state.
An affirmative answer was given under Swiss private international law by the Swiss
Bundesgericht?”, whereas the Court of Appeal for England and Wales took the
opposite view based on Article 15 EIR.2?® The General Reporter has supported the
position that Article 15 EIR is already applicable (analogously) with regard to
arbitration proceedings, which seems to be the prevailing opinion under the
EIR.*? Although the appropriate result (Article 15 EIR covers arbitration) seems
to have sufficient support on the basis of the present wording of this provision, the
issue is still not sufficiently certain.?*°

Although there is no urgent need in this respect, it would be rather easy and may
thus be advisable to simply add the words “or an arbitration proceeding” to
Article 15 EIR.2!

24 ECJ, case C-444/07, 21 January 2010, MG Probud Gdynia, para. 25 and ECJ, case C-341/
042 May 2006.

225 Dutch Report, Q. 13, referring to Hoge Raad, 11 December 2009, LJN: BK0867, 08/04993.

226 To be sure, according to the Swiss decision, the technical effect of the Polish provision was not
a non-continuance of the arbitration proceedings but the (personal) non-arbitrability of the matter.

227 Schw BG, 31 March 2009, 4A_428/2008.

228 Syska and Elektrim S.A. v. Vivendi S.A. a.o., [2009] EWCA Civ 677, 9 July 2009.

229 Thomas Pfeiffer, in: Festschrift fiir Jobst Wellensiek (2011), 821-832; in favour of a direct
application e.g. Mankowski, ZIP 2010, 2478; Polish Report Q. 25; Spanish Report, Q. 25; UK
Report, Q. 25.

230 Explicitly: Romanian Report, Q. 25; cf. also the Austrian Report, Q. 25, stating that
Article 4(2)(e) EIR does not apply to the arbitration agreement (a position to which the General
Reporter agrees); the French Report, Q. 25, and the Latvian Report, Q. 25 refer to national law in
this respect.

231 For a proposal for an amendment in this direction, cf. also INSOL-Europe proposals, p. 63-65.
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